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JURISDICTION OVER ESTATES OF THE DEAD. 


When a person dies, leaving a fair amount of personal prop- 
erty, his estate is usually set apart, in our modern English and 
American practice, to be settled under the immediate, supervision 
of local and usually county tribunals, invested with appropriate 
functions, whose fundamental duty it is to exact a settlement ; 
this settlement to be according to law; and, moreover, with due 
respect to the last wishes of the deceased, if such wishes were 
properly expressed by him during his lifetime while of sound and 
disposing mind. 

The main objects proposed are these: that the personalty of 
the deceased be properly collected, preserved and (together with 
income and profits), duly accounted for; that his just depts and 
the charges consequent upon his death and the administration of 
his estate be paid and adjusted, with such discrimination only as 
the law recognizes in case the assets should prove insuflicient ; 
that the immediate necessities of spouse and young children (if 
there be such surviving), be provided for as the statute may 
have directed ; that the distribution and division of the residue or 
surplus of the estate be made among such persons, and in such 
proportions, as the will of the deceased, if there be one, other- 
wise the Statute of Distributions, may have prescribed. Where 
the deceased left what purports to be a will, the solemn establish- 
ment of that will and its public authentication require further 
attention from such tribunals ; specific or general legacies must 
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be paid next after the debts, taking their peculiar priorities, and 
the balance or residuary fund reckoned up and adjusted accord- 
ingly, if not already exhausted. 

Whether a last will, entitled to probate, be left or not, the man- 
agement or administration of the estate must be judicially com- 
mitted to the person or persons rightfully entitled to represent 
the deceased; he or they qualifying, by giving bond with or 
without security, as the case may be, for a faithful performance 
of the trust, and thereupon receiving letters under the seal and 
authentication of the court, by way of public credentials or a 
commission, to be respected in all other courts throughout the 
jurisdiction of the State or country. All this judicial supervision 
and direction is exercised, in England and the United States, by 
peculiar tribunals, whose jurisdiction and powers are in modern 
times usually defined if not created by local statutes. They are 
best known as Probate Courts; and the letters of appointment 
issued are to an executor, where a representative of the decedent 
was designated by a last will, otherwise to an administrator. But 
chancery courts in England take much of this supervision. 

The conflicting laws of various countries give rise to perplex- 
ing inquiries incidental to the settlement of an estate which must 
be solved on the principles of comity. As respects the estate of 
any deceased person, the general rule is that the law of the place 
of his last domicile, rather than the one of the place of his birth, 
or of the place where he happened to die, or of the place where 
the personal property was situated, shall prevail. And if all 
circumstances favor, the sole, or at least the principal, grant of 
letters ought to be taken out and the will proved, in the country, 
the State, and indeed the very county, where one was a domi- 
ciled inhabitant at the time of his death. But local sovereign law 
does not always give way to the law of the last domicile, where 
assets belonging to the deceased person’s estate lie within the 
local sovereignty jurisdiction and strict compliance with the for- 
eign law would prove detrimental to the local interests. 

Domicile is a word not easily defined with precision. It would 
appear that the Roman and civil jurisprudence laid stress upon 
one’s place of business, as well as his domestic residence; but 
the common law has fixed the domicile mainly from regard to 
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one’s home, and the place where he exercises political rights. 
Domicile may be viewed as national or domestic ; the one having 
reference to the person’s country, or sovereignty ; the other, to 
a political subdivision thereof, such as the county. It is the latter 
which determines the taking of jurisdiction as between Probate 
County Courts; but the former, when international rules are 
under discussion.’ The bias of the courts is found to differ in 
these two classes of cases; for in the latter class the domestic 
forum of last resort sits as umpire, while in the other, there is no 
umpire and nothing is yielded except it be in the spirit of com- 
ity; moreover, a change of domicile in the latter instance in- 
volves conformity to a new and independent system of laws, 
while in the former it does not. In the United States the law of 
domicile develops still greater perplexities ; for there is the na- 
tional domicile, which, however, is little concerned with the 
estates of deceased persons ; the State domicile, which for most 
practical purposes, is sovereign in this connection; and the do- 
mestic or county domicile. 

Domicile may be regarded, in our common-law sense, as the 
place where one has his true, fixed and permanent home and 
principal establishment, and to which, whenever he 1s absent, he 
has the intention of returning.? And one’s last domicile, the 
prime fact upon which turn those legal issues involved in the ad- 
ministration and settlement of his estate, is taken to be his fixed 
and permanent home at the time of his decease. Every one has 
a domicile, and the elements which establish that domitile are 
more easily conceived by the common mind than reduced to a 
close legal analysis. ‘* No exact definition can be given of domi- 
cile,’’ observed Chief Justice Shaw ; ‘* it depends upon no one 
fact or combination of circumstances, but from the whole taken 
together it must be determined in each particular case.’’?* Dom- 
icile is impressed upon the new-born child by birth, and upon the 
wife by her marriage ; the domicile of the child follows that of 
the parents, and the domicile of the wife follows that of her 
husband. Any person sui juris, however, may make a bona fide 
12 Kent Com., 449; Story Confl. % Thorndike v. Boston, 1 Metc. 245, 


Laws, sects. 39, et seg., 42. Shaw, C. J. 
? Bouv. Dict. “ Domicile.” 
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change of domicile at any time. Nevertheless, one’s original 
domicile continues until another is acquired, with a genuine, full 
and free intention of making it one’s permanent home.’ 

Legal residence, or inhabitancy, is often used in our local legisla- 
tion as though synonymous with domicile ; but strictly speaking 
these terms are not convertible. One may unquestionably be ab- 
sent from his domicile ; and he may reside or inhabit elsewhere 
for sundry reasons of health, comfort, business, recreation, tem- 
porary convenience and the like without abandoning his former 
domicile ; for the law, especially in considering the national or 
sovereign domicile, favors the presumption of an intended con- 
tinuance of the same domicile; and even if the domicile has 
changed, treats it as revived on an intention to return. Buta resi- 
dence or inhabitancy originally temporary and intended fora lim- 
ited period, may afterwards become general and unlimited in its 
character. In al) such connections the intention of the person 


must be studied throughout in the light of consecutive events. 
Such intention is manifested from conduct and circumstances, and 


not from words alone ; intention may change ; and when the two 
things concur,— the fact of a changed residence and the intention 
of remaining there, or at least of never returning to the former 
domicile,— the domicile is legally changed. This change must, 
however, have occurred from one’s choice and voluntarily.? 
Domicile of origin is the first and fundamental domicile; 
though perhaps as against the domicile of choice more strenu- 
ously insisted upon in English than in American practice, and 
where the conflict is international than where it is interstate. 
One may change his domicile of origin by choosing and fixing 
his domicile elsewhere with the intention of there continuing and 


1 Bouv. Dict. “ Domicile;’’ Gilman v. intention to remain in the new place for 


Gilman, 52 Me. 165; Story Confl. Laws, 
sect. 45. Wms. Exrs. 1517 and Perkins’s 
note. 

2 Bouv. Dict. “‘Domicile;’’ Udny »v. 
Udny, L. R. 1 H. L. Se. 458; Story Confl. 
Laws, sect. 45; Wilbraham v. Ludlow, 99 
Mass. 587; Huldane v. Eckford, L. R. 8 
Eq. 640. See Colt, J., in Hallet v. Bas- 
sett, 100 Mass. 170, that change of domi- 
cile does not depend so much upon the 


a definite period, as upon its being with- 
out an intention to return. But Lord 
Westbury speaks of the inference which 
the law derives from the fact of a man 
fixing voluntarily his sole or chief resi- 
dence in aparticular place, with an inten- 
tion of continuing to reside there “ for 
an unlimited time.” L. R.1 H. L. Se. 
458; and see King v. Foxwell, L. R. 3 
Ch. Div, 518, 
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never returning. But while American cases appear to favor a 
change of domicile according to one’s choice, as long as he lives, 
if it be merely from State to State or from county to county, 
the English authorities appear to keep the domicile of origin 
strongly in view for doubtful emergencies, and to hold that 
the abandonment of an acquired domicile ipso facto restores 
the domicile of origin. The application of such a rule, how- 
ever, appears chiefly confined to cases of natural born Eng- 
lishmen breaking up establishments in a foreign land.’ Now, 
to apply the law of domicile to what in a word may be styled 
administration, using this term with reference to both testate 
and intestate estates. 

Were the question of one’s domicile raised only while he was 
living, it would be comparatively easy for his intention to be 
established ; and in portions of the United States where a party 
in interest is allowed to give his own testimony, one’s simple 
statement of his purpose, if not inconsistent with the proven 
facts, will often resolve all doubt on such an issue, as where, 
for instance, the case relates to taxation. But death leaves the 
question of last domicile to be chiefly inferred from extraneous 
facts and circumstances. Each probate tribunal, moreover, 
which is asked to take jurisdiction upon a dead person’s estate, 
naturally inclines to do so, and to construe all legal doubts in 

‘its own favor. In such a controversy, the presumption that one 
domicile shall prevail until another has been bona fide and vol- 
untarily acquired in its stead should be allowed great weight ; 
and more especially if to concede a change thereof is to-concede 
that the person intentionally expatriated himself and fixed his 
residence in another country, where opposing systems of laws 
must of necessity define the rights of succession. For it is a 
general maxim, that though one may have two domiciles for cer- 
tain purposes, he can have only one for the purpose of succession.? 

The rule of last domicile disregards the locus of death, if the 
death occurred in transit or otherwise at a distance from one’s 

' See expressions of Lord Chelms- ? Somerville v. Somerville, 5 Ves. 786 ; 
ford, Lord Westbury and others, in Udny Crookenden v. Fuller, 1 Sw. and Tr. 441; 
vo. Udny, L. R. 1 H. L. Sc. 441; Wms. Green v. Green, 11 Pick. 410; Wms. 


Exrs, 1521, note; King v. Foxwell, L. R. Exrs. 1518, and Perkins’s note; 2 Kent 
3 Ch, Div. 518, per Jessel, M. R. Com. 4381. 
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home. Thus, in case one dies while travelling abroad, the for- 
eign country should take no jurisdiction, unless it be auxiliary 
merely, and founded upon the possession of property which he 
has there.! In this country it has been held that where a citizen 
removed from one State with his family to settle in another and 
distant one, and died on the route, his family continuing the 
journey afterwards with the property belonging to the estate, 
letters of administration might well be granted in the place of 
destination, or where the family located ;? and according to the 
more reasonable opinion, unless the person removing had reached 
his intended new domicile, so that the fact of a changed resi- 
dence, and the intention of changing, occurred, the status of 
distribution and of testacy should be rather according to the law 
of the domicile he left as the true locus of a last domicile.* 
Questions of this character are, however, seldom raised with 
reference to administration ; and the courts of a State or coun- 
try do not appear unwilling to maintain the domestic sovereignty 
jurisdiction to grant letters upon the estate of a decedent, where 
it appears convenient to do so, provided some claim may be set 
up that the last domicile or residence was within such limits, or 
if a jurisdiction can be founded upon the locality of assets.‘ 
Under American statutes relating to administration, the word 
** domicile ’’ is not alone employed, but local jurisdiction may 
be determined (to use the express words of various local en- 
actments) by the last ‘‘ residence ’’ of the intestate if he have 
one, (or the place where he was last an ‘inhabitant ’’); or if 


he have no such residence, etc., then by the place of his 
death.® 


1 See Aspinwall v. Queen's Proctor, 2 
Curt, 241. 

2 Burnett v. Meadows, 7 B. Mon. 277. 
And see George v. Watson, 18 Texas, 
354; Briggs v. Rochester, 16 Gray, 337. 

* State v. Hallett, 8 Ala. 159, per Or- 
mond, J. Perhaps if the domicile left 
were an acquired domicile, the domicile 
of origin would revive. This is the Eng- 
lish theory. See Lyall v. Paton, 25 L. 
J. Ch. 746; Udny v. Udny, L. R., 1 H. 
L. Cas. 458. 


* Of jurisdiction founded upon lo- 
cality of property we shall speak pres- 
ently. 

5 See Burnett v. Meadows, 7 B. Mon. 
277,278. Under the Kentucky statute 
referred to in this case, administration 
where the intestate had no residence 
was to be determined by the place 
of his death or the county wherein his 
estate or the greatest part thereof might 
be. 
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Last domicile affords the suitable principal forum for procur- 
ing credentials of authority and settling the estate of a deceased 
person. But inasmuch as the collection of credits and effects, 
the payment of debts, the distribution of the residue and the 
final settlement of the estate are of universal convenience, the 
courts of one county or State do not feel compelled to wait 
until those of another have acted, nor to submit domestic claims 
to foreign jurisdictions ; but, aside from the dead person’s last 
domicile and a principal probate appointment, a local and auxil- 
iary appointment is procurable on the suggestion that property 
requiring administration lies within the local jurisdiction ; in other 
words, locality of personalty belonging to the estate of a deceased 
person, may confer a local probate jurisdiction, regardless of the 
consideration of his last domicile or residence. This general 
doctrine is amply recognized in the statutes of England and the 
several United States which relate to probate jurisdiction. 

So, too, within the same national or sovereign jurisdiction, the 
locality of personal property may afford, in various instances, 
occasion for probate jurisdiction in two or more local courts ; 
as where one dies intestate, being domiciled abroad, and 
leaves effects in the county of A. and the county of B. 
In England, prior to the enactment of Stat. 20 and 21 Vict., 
ch. 77,! questions of conflicting jurisdiction might arise where one 
died, leaving bona notabilia, or notable goods of £5 value or 
more, in different dioceses.? But a convenient rule, sanctioned 
by statutes in some American States, is that when a ‘case lies 
within the jurisdiction of the Probate Court in two or more 
counties, the court which first takes cognizance thereof by the 
commencement of proceedings shall retain the same ; and admin- 
istration first granted shall extend to all the estate of the deceased 
in the State, and exclude the jurisdiction of the Probate Court 
of every other county.’ 

Debts due the deceased may be deemed bona notabilia, i.e., 
personalty suitable for conferring a local probate jurisdiction.‘ 


1 i.e. Probate Court Act. will sustain the jurisdiction, even though 
2 Wins. Exrs. 289, 290. it should appear after the letters were 
5 Mass, Gen. Stats., ch. 117, sect. 3. issued that the claim was invalid. Sulli- 
* A bona fide claim of the deceased van v. Fosdick, 17 N. Y. Supr. Ct. 123. 
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And the rule is that judgments are bona notabilia where the 
record is, specialties where they happen to lie, and simple con- 
tract debts where the debtor (not the creditor) resides, and where 
they can be sued upon.’ Interest in insurance money is assets, 
conferring a local jurisdiction to appoint.’ So is any chose in 
action or money right, this being personal property and assets,’ 
Modern kinds of incorporeal personal property may furnish 
disputes as to their locality for such a purpose, which the courts 
have not as yet settled. But where the personal property con- 
sists of a debt, owing upon some security or document of title, 
which of itself is commonly transferable as possessing a mercantile 
value, the local situation of such security or document of title 
would, in various instances, be well held to confer a probate juris- 
diction, as of Lona notabilia, apart from the obligor’s or debtor’s 
place of residence ; as where, for instance, a savings bank book, 
coupon bond, certificate of stock, or, perhaps, a promissory note, 
were left lying in another jurisdiction.* Be this as it may (and 
the inclination of each State or country is to uphold its own juris- 
dictions), a jurisdiction founded upon the place where the obli- 
gation is enforceable is still sustained, whether as concurrent or 
exclusive; thus shares of stock are held bona notabdilia in the 
county or State where the stock books are kept and dividends 
paid.’ Cash, furniture and corporeal chattels are, of course, bona 


1 Attorney General v. Bouwens, 4 M. 4 Beers v. Shannon, 73 N. Y. 292. As 
& W. 181; Vaughan v. Barrett, 5 Vt.333; to negotiable notes, see also Goodlett v. 
Pinney v. McGregory, 102 Mass. 186, per Anderson, 7 Lea, 286; but cf. Owen ». 
Gray, J. Negotiable notes are bona Miller, 10 Ohio St. 136. The rule above 
notabilia in the jurisdiction of last domi- noted in the text is a very old one that 
cile when left there at the time of the specialty debts are bona notabilia where 
decedent holder’s death. Goodlett v. An- the bond or other specialty is, the distine- 
derson, 7 Lea, 286. As to United States tion made being that debt upon simple 
bonds deposited for safe keeping by a contract follows the person of the debtor. 
citizen of another State, upon a special Cro. Eliz. 472; Swinb. p. 6, sect. 11. 


certificate of deposit transferable by in- 5 Arnold v. Arnold, 62 Ga. 627; Em- 
dorsement, see Shakespeare v. Fidelity ery v. Hildreth, 2 Gray, 231; Owen »v. 
Insurance Co., 97 Pa. St. 173. Miller, 10 Ohio St. 136, cf. Goodlett v. 


1 Butson Re, 9 L. R. Ir. 21; Holyoke Anderson, 7 Lea, 286. And see as to a 
v. Mutual Life Ins. Co., 29 N. Y. Supr. mortgage note where the note and its 
Ct. 75. security are enforced in » certain jurisdic- 

8 Murphy v. Creighton, 45 Iowa, 179; tion. Clark v. Blackington, 110 Mass. 
Fox v. Carr, 16 Hun (N. Y.), 484, 869, 373. 
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notabilia where they lie. If an assignment be given as collateral 
security for a debt of the assignor, the debt is the asset, and the 
assignment only incident. If an assignment be absolute it should 
be regarded only as a muniment of title, which follows the situs 
of the specialty or other thing assigned. And so, as it is said 
of a corporeal chattel, a bill of sale transferring that chattel fol- 
lows the situs of the chattel as the thing happens to lie.’ 

Whenever the local statute has prescribed a jurisdiction 
without limitation of value, articles or money rights of trifling 
consequence will uphold the local grant of administration.? But 
it is assumed that the thing was left or found in the local juris- 
diction, so as to call bona fide for the grant, and has not been 
brought from elsewhere for the purpose of giving falsely a color- 
able and pretended jurisdiction to the local court.’ 

The rule of strict construction would seem to refer the 
locality of personalty in such cases to the si¢us, as existing at the 
time of the deceased owner’s or creditor’s death. Such an inter- 
pretation, however, is too narrow to meet the needs of a probate 
appointment for local purposes in modern times, an appointment 
which, perhaps, may not be invoked for years after one’s death. 
Hence, in the interests of creditors and other parties, this right of 
local appointment is more liberally asserted in many of the courts ; 
and local jurisdiction is upheld on the ground that bona notabilia 
exist when letters are applied for, notwithstanding the goods 
were brought into the county, or the debtor removed thither sub- 
sequently to the death of the owner or creditor,‘ and this seems 
the better opinion,’ unless such bringing in or removal was in bad 
faith, and with the intention of conferring improperly a color- 


1 Holyoke v. Mutual Life Ins. Co., 29 
N. Y. Supr. Ct. 75, 77, per Gilbert, J. 

* Emery v. Hildreth, 2 Gray, 231. 

3 Wells v. Wells, 35 Miss. 638; Suarez 
v. Mayor, 2 Sandf. Ch. 173. 

* See in Pinney v. McGregory, 102 


Mass. 186, the learned opinion pro- 
nounced by Gray, J.: Sir John Nicholl 
in Scarth v. Bishop of London, 1 Hagg. 
Ecc. 636. The debtor having voluntarily 
come to another State for a temporary 
purpose after the decedent’s death, the 


right to appoint an auxiliary adminis- 
trator, and the right of that administra- 
tor to sue upon the debt have been sus- 
tained. Fox v. Carr, 16 Hun (N. Y.), 
434, 

5 But ef. Christy v. Vest, 36 Lowa, 285; 
Goodlett v. Anderson, 7 Lea, 286. A 
foreign representative who comes within 
another jurisdiction, bringing assets with 
him, may, it seems, be held to account in 
chancery, as a trustee for those in inter- 
est. Dilliard v. Harris, 2 Tenn. Ch. 196. 
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able probate jurisdiction. According to the modern current of 

opinion, moreover, letters of administration issued from a court 
of competent authority upon the estate of a deceased person non. 
resident, will be presumed in all collateral proceedings to have 
been properly granted.! 

‘ A right of action created by statute in one State or country 
is not to be regarded as property or assets which can confer a 
local probate jurisdiction in another State or country ; as, for 
instance, where the representative of a person whose death was 
caused by the wrongful act or negligence of another is permitted, 
contrary to the common-law rule, to sue and recover damages.’ 
If the local statute empowers such action to be brought against a 
railway or other corporation, it may be said, moreover, that cor- 
porations, being local to the State or country which creates them, 
the right of action against them must be local to the same State 
or country.’ 

Locality of real estate may often confer a jurisdiction to 
appoint an administrator, in various American States.4 Thus, 
it is held in Massachusetts that administration may, upon the 
petition of a local creditor, be granted on the estate of a person 
who dies a resident of another State, leaving only real estate in 
Massachusetts, notwithstanding his general estate is solvent and 
an administrator has been appointed in the State where he last 
resided.’ For the local policy is, while granting letters, as, of 
course, with a primary reference to settling a decedent’s personal 
estate, to license a sale of real estate in case the personalty proves 
insufficient ; and the local appointment simply puts local creditors 
in a position to thus assert their rights against the real estate 


without determining of itself whether the land shall actually be 
sold or not. 


1 Hobson v. Ewan, 62 Ill. 146. Asa 


? Tilinois Central R. Co. v. Crazin, 
rule there cannot be two valid grants of 


71 Ill. 177. 


administration on the same estate within 
a State or country (or in other words 
within the same general jurisdiction) at 
the same time. But see statute provision 
for the instance where the assets are 
removed to another county, etc., after 
one’s appointment. Watkins v. Adams, 
82 Miss, 333, 


3 Illinois Central R. Co. v. Crazin, 
71 Til. 177. 

* Hart v. Coltrain, 19 Wend. 878; Ap- 
person v. Bolton, 29 Ark. 418; Prescott 
v. Durfee, 113 Mass. 477; Sheldon »v. 
Rice, 30 Mich. 296; Rosenthal v. Remick, 
44 Ill. 202. 

5 Prescott v. Durfee, 118 Mass. 477. 
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The obvious tendency of American legislation, and perhaps 
of English, likewise, at the present day is to insist not only that 
wills shall be regularly presented for probate, but that all estates 
of the dead, whether testate or intestate, shall be administered 
by representatives duly qualified by the probate tribunal, whose 
inventory and accounts are to become matters of public record: 
Among the advantages of such a course are these : the security to 
their rights afforded creditors, legatees and other parties in 
interest ; the perfection of titles to property ; the preservation of 
facts which may serve as the basis of important social statistics ; 
and, not least of all, the direct impulse thereby afforded to the 
individual accumulation of wealth, while encouraging the individ- 
ual to keep his dealings with his fellow-man constantly well 
adjusted while he lives. 

Such being public policy, these considerations are pertinent : 
1. The selection of a suitable person to administer, especially 
where the estate is large, complex or embarrassed, should be 
highly favored, apart from blood or marriage relationship. In 
the early days of our law, the wishes of a decedent who had made 
his will were treated with almost superstitious respect, while the 
same estate, if left intestate, received no respect at all. But 
in these latter days, unwilling executors are readily discarded 
and even the testator’s solemn selection, in American practice, at 
least, should be that of a suitable person for judicial approval, 
and of one, moreover, who can qualify. As to the administrator, 
subject to like conditions, parties beneficially interested in the 
surplus may claim an appointment, but it seems to have settled 
into a popular belief that one’s right to administer an intestate 
estate is founded in natural law—family affection—like the right 
of directing the burial. This writer sometimes thinks that blood 
or marriage, rather than a genuine beneficial interest, is too often 
in this country taken to be the modern criterion in such cases. 
Thus, it might be questioned whether, in case of an insolvent or 
embarrassed estate, creditors of the deceased ought not to have 
some voice in the selection, like creditors of a living insolvent. 
And does not comity stretch very far when it permits foreign 
kindred, or any one of them, to dictate the selection of adminis- 
trator against creditors in the jurisdiction where property is 
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found, or the public officer authorized to settle in emergencies, 
and regardless of all special circumstances ?! 
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2. A probate tri. 


bunal should be empowered to remove or accept the resignation 
of an executor or administrator, or to require new bonds to be 
furnished, whenever the interests of the estate demand it, and to 


appoint a successor in the trust. 


In this respect modern legisla. 


tion has greatly enlarged a jurisdiction once very sparingly exer- 
cised. 3. Probate proceedings being designed for estates large 


1 On this latter point, a case which 
came to the writer’s own observation may 
bear allusion. In one of our cities a 
well known shop-keeper of foreign birth 
died, leaving a small stock of goods, 
barely sufficient to settle the demands of 
his creditors, after paying the funeral ex- 
penses. As he left no resident kindred, 
and died intestate, the creditors called 
upon the public officer designated by the 
State law to administer in such cases, 
who took possession and proceeded in 
the Probate Court after the usual man- 
ner. But A., a former marriage connec- 
tion, who resided in another State, has- 
tened to the scene ; and though apparently 
not trusted by the deceased with his own 
affairs, sought to control the property and 
administer the estate after his own fash- 
ion. The only next of kin, a brother of 
the deceased, was an alien domiciled in 
Continental Europe; a man speaking a 
foreign tongue, and necessarily ignorant 

of the situation and of the local practice 
in such cases. Opening correspondence 
with him, A. obtained a written nomina- 
tion of himself for the administration. 
The judge of probate consequently passed 
over the local public officer in A.’s favor, 
as the statute compelled him to do, not- 
withstanding the slenderness of the estate 
and the expressed wish of the creditors. 
This new administrator, being himself a 
non-resident, had to officiate by a resident 
attorney, duly authorized to accept 
service of process. Scarcely was A. ap- 
pointed, when he had the estate declared 


and small, the mode of procedure, and the costs attending a due 


insolvent, and this, as though to punish 
the creditors for their opposition, for they 
would, probably, have made any reasona- 
_ble abatement of their several claims 
rather than have this new expense in- 
eurred. The public officer, who had 
held custody, forbore pressing his own 
claim under the circumstances, and re- 
ceived no compensation, having mean- 
time surrendered possession promptly. 
What dividend the several creditors, 
however, were likely to receive, after de- 
ducting the unusual costs of administra- 
tion and the preferred funeral bills, the 
reader may conjecture. The fact to 
which the writer calls :attention, how- 
ever, is this: that a foreign next-of-kin, 
whocould not possibly have procured a 
surplus for himself out of the estate, 
was, under the local statute, permitted 
to override local creditors and a public 
officer of the State, not by taking the 
administration upon himself, nor by vir- 
tue of any will of the deceased, but by 
requesting the appointment of a non- 
resident stranger. To allow administra- 
tion to be thus absolutely delegated by 
foreign kindred, may often be detri- 
mental to the interest of the estate, and, 
indeed, to the kindred’s own interests; 
but at all events, in this writer’s opinion, 
no statute of a sovereign jurisdiction 
should permit a non-resident kinsman 
to delegate his own claim of adminis- 
tration to another non-resident, so as to 
exclude the discretion of the local Court 
of Probate. 
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settlement according to law, should be simple, certain and inexpen- 
sive. Here American probate practice, or that of many leading 
States, furnishes truly a model for that of England ; and, indeed, 
the new English statute, 20 and 21 Vict., ch. 77, which establishes 
a probate court, to supersede the spiritual and temporal jurisdic- 
tions which were long so unhappily blended, indicates that the 
American example in this respect has not been lost upon the 


mother country. 
JaMES SCHOULER. 
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A case, Gould H. Thorp v. Laura M. Thorp, has recently been 

decided by the New York Court of Appeals,’ in which Tracy, J., 
says, in delivering the opinion of the court: ** The case of Van 
Voorhis et al. v. Brintnall et al.,? decided all the questions in- 
volved in this case, and makes necessary the reversal of the 
judgment of the court below. It was there held and determined 
by this court that the validity of a marriage contract is to be 
determined by the law of the State where it was entered into, 
If valid there, it is to be recognized as such in the courts of this 
State, unless contrary to the prohibitions of natural law or the 
express prohibitions of a statute.’’ 

With the greatest deference to the opinion of the New York 
Court of Appeals, we venture to take one exception to this rul- 
ing, which is that the terms, ‘‘ unless contrary to the prohibi- 
tions of natural law’ are not only vague and indefinite, but are 
totally misapplied. In fact, the object of statutory or canonical 
prohibitions, has ever been to limit the otherwise universal law 
of, nature. There is no such thing as a prohibition of natural 
law. All believers, whether Jews, Christian, Mohamedans or 
others, in the Biblical history of the origin of man, must admit that 
originally and in a state of nature, the marriages of brothers with 
sisters were inevitable ; and evolutionists acknowledge no higher 
law than natural selection —the survival of the fittest, and the 
animal instinct. But, accepting the Biblical account as that upon 
which at least our laws are supposed to be based, according to 
the most eminent jurists, Blackstone included, it is evident that, 
until the time of Moses, no prohibitions of consanguinity, much 
less of affinity, existed. Even immediately after the Noachian 
deluge, taken with all reasonable limitations as affecting only 
the then known world, although couched in the figure of speech 


1 January 7, 1883, and reported in 2 86 .N. Y. 18. 
New York Daily Register, January 8. 
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«the whole earth,’’ the marriages of cousins formed the remot- 
est degree of kindred available for such intercourse (even if the 
respective distances’ and insuperable difficulties of communica- 
tion and locomotion between the members of the only remaining 
family, scattered throughout the recently submerged world, did 
not necessarily involve a resort to the natural law of the first 
family), and were but one remove from the primitive law of 
nature. It was not until the lapse of the many generations 
after the traditional history of the flood that the great law- 
giver, Moses, issued his Levitical decree to restrain the licen- 
tiousness that was creating confusion in that social organiza- 
tion which had supplanted primitive simplicity.? That such 
was his object is evident from the fact that his prohibitions 
are not confined to cases of consanguinity, but are extended 
to those of affinity. The vulgar error which arose through 
arguing from a foregone conclusion to the premises, instead of 
from the premises to their legitimate conclusion, viz., that 
both mental and physical deterioration of progeny are the result 
of consanguineous alliances, has been long since exploded by the 
scientific portion of the medical profession, the natural law being 
simply.that organic diseases, whether of mind or body, are in- 
tensified, and organic perfections are, to some extent, transmit- 
ted by such intermarriages. If the first proposition were correct, 
the race must have deteriorated from the beginning; but what- 
ever theory may account for the origin of man, the Levitical 
prohibitions are at least a matter of history, and were directed 
against a prevalent social and moral evil sapping the purity of 
the domestic hearth, rather than a physiological one, affecting 
the sanitary condition of the world. By the law of nature the 
purity of a stock is maintained by breeding in and in, although 
to obtain certain foreign characteristics it may be sometimes de- 
sirable to cross it with another. Disease has been the growth of 
ages and of circumstances, the first generations of man being 
comparatively free from it, though capable of contracting it, 
and, as before said, any specific acquired disease in a particular 
family would simply be intensified by the intermarriage of its 
members ; and certainly there is no record of any mental or 


1 Genesis, ch. 10. ? Leviticus, ch. 18. 
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physical infirmity, in the early ages of mankind, resulting from 
consanguineous alliances. To talk, therefore, of ‘* the prohibj. 
tions of the natural law,”’ is scarcely consistent with the judicial 
precision of language. 

The Roman Catholic Church extended the prohibitions to the 
seventh degree,’ reserving to herself a dispensing power, no mat- 
ter how near the relationship — not assuming, however, to abro- 
gate the divine law of nature, but rather, in cases of necessity 
or policy, reverting to it and giving it full effect. After the 
Reformation the limitations of the Levitical code again formed 
the basis of the prohibitions,’ as formulated in England by Arch- 
bishop Parker, who took for his rule’the degrees prohibited in 
terms by a prior statute,’ partially repealed ; and the dispensing 
power became defunct with the renunciation of the supremacy 
of the pope. 

Thus, what was termed ** God’s law ’’ was, as the most eminent 
judges, and some of them men of strong religious convictions, 
have admitted to be simply statute law, at least in England. 
Thus it is that every country and every State reserves to itself 
the right of limiting by law the otherwise natural law of mar- 
riage between any one man and any one woman, and these pro- 
hibitions differ in character and extent in different countries. In 
some they are extended to affinity ; in others limited to consan- 
guinity ; but wherever they exist they form an abridgement of 
the law of nature —an artificial rather than a natural law; a 
regulation of social policy rather than an inevitable and immu- 
table decree. In one sense they may be deemed ‘+ God’s law,”’ 
as they are styled, having been enacted for the moral welfare of 
society. 

We have been led into this somewhat digressive discussion 
through the lack of precision in the terms used, — ‘* the prohi- 
bitions of natural law,’’ — which it is obvious may, and as a mat- 
ter of fact do, vary in different countries and States of the 
Union, and might, therefore, form an important ingredient in 


1 Per Justice Willes, In re Beamish, as their foundation, as enunciated by his 
9H. L. Cas. law-giver, Moses. 

2 28 Hen. VIIIL.,’ch. 16, and 82 Hen. 3 25 Hen. VIIL., ch. 22. 
VIIL., ch. 38, referring to ‘““God’s law”’ 
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determining the validity of a marriage. For instance, a mar- 
riage might be perfectly valid in the country of celebration, the 
lee loci, but yet considered ‘* contrary to the prohibitions of na- 
tural law,’? as entertained by the lex domicilii, though such 
natural prohibitions might not have been formulated by statute, 
and hence the difficulty of ascertaining them by any universal 
rule. Indeed, we shall presently instance, at all events, a case 
the converse of that proposition; but we will first make a few 
remarks on the other portion of the ruling, or rather the con- 
firmation of a former ruling, of the Court of Appeals, viz., 
“that the validity of a marriage contract is to be determined 
by the law of the, State where it was entered into. If valid 
there, it is to be considered as such in the courts of this State, 
unless contrary to the express prohibitions of the statute.’ 

This is a definite and distinct ruling, and one that can there- 
fore be tested, but **the prohibitions of natural law’’ would 
require much philosophizing to evolve. There can be no doubt 
of the general rule, ** that a marriage entered into in another 
State or country, if valid there is valid everywhere.’’' These 
cases are, With many others, quoted, in the opinion of Danforth, 
J., in Van Voorhis v. Brintnall; and, indeed, it would be a waste 
of time to labor that point. What we have now to deal with is, 
not the rule, but the exception —‘*the express prohibitions of 
statute,”’ for **the prohibitions of natural law’’ are out of the 
question. For instance, that which is deemed incest in England,, 
is not always deemed so in America. The marriage of a man 
with his deceased wife’s sister, is, in England, accounted incest, 
not that it is expressly prohibited by statute, except indirectly 
and inferentially as part of ** God’s law,’* much less by the law 
of nature, but that it is considered to be included in the Levitical 
prohibited degrees by inference deduced from ‘+a man shall not 
marry his brother’s wife, ergo, a woman shall not marry her 
sister’s husband,’’ although an exception was made by the 
Jewish law, where the husband died childless, when the duty 
of marrying his brother’s widow to ‘* raise up seed unto his bro- 


1 The King of Spain v. Machado, 4 this, says Kent, is jure gentium, and by 
Russ, 225; Potter v. Brown, 5 East, 180; tacit consent; Warrender v. Warrender, 
Story’s Confl. of Laws, sect. 242; and 2 Cl. & Fin. 529, 530. 

VOL. IV—N.8. 12 
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ther,’’ lest the tribal inheritance should be forfeited, was made com. 
pulsory. Such a constructive inference enunciated in the terms 
of a partially repealed statute, as we have seen, and adopted and 
formulated by Archbishop Parker, has been accepted by the Eng. 
lish courts ; but, like all other prohibitions, it does not profess 
to be based upon the law of nature, but simply, rightly or 
wrongly, upon public policy. 

Eliminating this feature, the decision in Thorp v. Thorp 
appears to us to be sound —that the exception to the general 
rule must be express and emphatic — we would add, either as 
enacted by statute or by the ancient and continuous acknowledg- 
ment of a rule which has been acted upon by both the Anglican 
and Roman Catholic Church, although the latter has supple- 
mented the Levitical prohibitions, whereas the former has en- 
deavored to keep within their limits. 

Perhaps the most conspicuous case of statutory prohibition 
of modern times forming an exception to the general rule, 
is that of the Sussex Peerage case,’ which arose out of the 
Royal Marriage Act. Although the care was adjudicated upon 
by a committee of privileges, it being a claim to a seat in the 
House of Lords, there were present at the sitting: The Earl of 
Shaftesbury, President ; the Lord Chancellor (Lord Lyndhurst), 
Lord Brougham, Lord Denman (Lord Chief Justice of Eng- 
land), Lord Cottonham (ex-Lord Chancellor), Lord Langdale 
(Master of the Rolls), Lord Campbell (then ex-Lord Chancel- 
tor of Ireland), and Lord Chief Justice Tindal, Lord Chief 
Baron Pollack, and Justices Patteson, Williams, Coltman, and 
Cresswell, and Baron Parke, attending. 

The material clause, in the Act of Parliament in question,? is 


in these terms: ‘‘ That no descendant of the body of his late . 


Majesty, King George II., male or female (other than the issue 
of princesses who have married, or may hereafter marry, into 
foreign families), shall be capable of contracting matrimony 
without the previous consent of His Majesty, his heirs or suc- 
cessors, signified under the Great Seal, and declared in Council 
(which consent, to preserve the memory thereof, is hereby 
directed to be set out in the license and register of marriage, and 


' 11 Cl. & Fin. 85. 2 12 Geo. IIL, ch. 11. 
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to be entered in the books of the Privy Council), and that every 
marriage Or matrimonial contract of any such descendant, with- 
out such consent first had and obtained, shall be null and void to 
all intents and purposes whatsoever.”’ 

The following questions were submitted to the judges: ‘* Evi- 
dence being offered of a marriage solemnized at Rome, in the 
year 1793, by an English priest, according to the rites of the 
Church of England, between A. B., a son of His Majesty, George 
[l., and C. D., a British subject, without the previous consent 
of his said Majesty, assuming such evidence to have been suffi- 
cient to establish a valid marriage between A. B. and C. D., in- 
dependently to the provisions of the statute,’ would it be suffi- 
cient, having regard to that statute, to establish a valid marriage 
ina suit, in which the eldest son of A. B. claims lands in England 
as heir of A. B. by virtue of such alleged marriage? ’’ 

The answer of the judges was, in substance, as follows: That 
itwas the unanimous opinion of all the judges who had heard 
the argument, ** it is not sufficient, having regard to that statute.”’ 
In the course of the opinion of the judges, delivered by Lord 
Chief Justice Tindal, his lordship, after observing that if any 
doubt arises from any latent ambiguity in the expressions con- 
tained in a statute, it has always been held a safe means of 
collecting the intention to refer to the preamble as the key.? 
“The statute in question,’’ the Chief Justice observes, ‘‘ does 
not enact an incapacity to contract marriage within one particular 
country and district or another, but to contract matrimony gen- 
erally, and in the abstract. It is an incapacity attaching to the 
person of A. B., which he carries with him wherever he goes. 
But as a marriage once duly contracted in any country will be a 
valid marriage all the world over, the incapacity to contract a 
marriage at Rome, is as clearly within the prohibitory words of 
the statute as the incapacity to contract in England.’’ The 
prohibitory words of the statute were general: ‘* That no one of 
the persons herein described shall be capable of contracting mat- 
rmony.’”’ And again: ‘* That every marriage or matrimonial 
contract of any such person shall be null and void to all intents 


112 Geo. IL, ch. 11. 2 Per Justice Dyer In re Stowel v. 
Lord Zouch, Plowden, 369. 
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and purposes whatsoever.’’ ‘* Here again,’’ said the learned 
Chief Justice, ‘the words employed are general, or, more pro. 
perly, universal ; and cannot be satisfied in their plain, literal, 
ordinary meaning, unless they are held to extend to all marriages, 
in whatever part of the world they may have been contracted or 
celebrated.”” 

And here we may remark, incidently, that the statute,! mak. 
ing all marriages between persons within certain degrees of re- 
lationship absolutely null and void, having been referred to in 
the course of the argument, the Lord Chancellor observed; 
‘¢ With respect to the statute just mentioned, I wish to observe 
that I am supposed to have brought in a bill to prohibit a man 
from marrying his former wife’ssister ; [did no such thing. The 
statute simply says that such marriages shall be void, not voida- 
ble.’’ Previous to this statute such marriages were voidable, 
during the lives of the parties, under the eccleciastical law form- 
ing part of the common law of the land. 

But to return to the opinion of the judges. Lord Chief Justice 
Tindal proceeded to remark, that ‘it is certain that an act of 
the Legislature will bind the subjects of this realm, both within 
the kingdom and without, if such was its intention;’’ and, as we 
have previously seen: ** If any doubt arises from the terms em- 
ployed by the Legislature, it has always been held a safe means 
of collecting the intention, to call in aid the ground and cause of 
making the statute, and to have recourse to the preamble,’ as 
the ** key to open the minds of the makers of the act, and the 
mischiefs which they intended to redress.’’ 

‘¢The object declared by the preamble,’’ continues the Chief 
Justice, ‘*is frustrated, the mischief is remediless, and the power 
ot the sovereign nugatory, if the marriage, which in England . 
would have been confessedly void, is to be held good and valid 
when celebrated out of the country.”’ 

The Act also rendered it penal for any person to presume to 
solemnize, or assist, or be present at the celebration of any such 
marriage, without such consent as aforesaid ; but there was no 
provision made for the trial, and, consequently, the punishment of 
the offender, where the offence was committed out of England. 


15 and6 Wm. IV., ch, 54. 
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« But,’ said the Chief Justice, ‘* we think the inference that 
the penal clause is itself defective, in not making provision for 
the trial of British subjects when they violate the statute out of 
the realm, is the more just and reasonable inference ; not that we 
should refuse, on that account, to give the plain words of the 
statute their necessary force, and hold the enactment itself to be 
substantially useless and inoperative.”’ 

Lord Campbell, in the course of delivering his opinion, re- 
marked: ** I have no doubt that it is competent to the British 
Legislature to pass a law making invalid the marriage of partic- 
war British subjects all over the world, * * * andI am 
dearly of opinion that the intention is sufficiently testified by the 
language which has been employed.”’ 

Such an interference with the general right to contract mar- 
riage was, said Chief Justice Tridd, ‘* founded upon policy and 
expediency.’’ Such marriage ‘might be detrimental to the in- 
terests of the State, either at home or abroad.’’ So,in the case of 
a divorce where parties are prohibited from marrying, both by 
way of penalty for the matrimonial offence committed, not only 
as between themselves, but against society or the State. Such a 
prohibition is intended to have a deterrent effect, marriage being 
not simply a contract, but a status —a matter in rem to which 
the State is a party. 

The Lord Chancellor put the following query to the claimant’s 
counsel, concluding with, ‘*‘ What words must be used to effect 
this object,’’ viz., the prohibition to marry? The reply of Mr. 
Erle, the counsel, was: ‘* The Act must expressly name the par- 
ties, and prohibit them from marrying anywhere.” 

This would appear to be the view taken by the New York 
Court of Appeals in the case before us. But Chief Justice Tgn- 
dal and the other judges consulted by the House of Lords, and 
whose opinion was adopted by the House, considered that ‘* gen- 
eral’’ or ** universal ’’ words were sufficient. In fact, to revert 
to the language of the Chief Justice: «If a marriage,’’ such as 
this Act assumes to prohibit, ‘* contracted or celebrated abroad, 
is to be held a marriage not prohibited by this Act, the statute 
itself may be considered as virtually and substantially a dead let- 
ter from the first day it was passed.”’ 
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But further, it was held in Van Voorhis v. Brintnall, and ge. 

cepted by the Court of Appeals in the present case, that the Re. 
vised Statutes! of the State of New York, prohibiting the may. 
riage of a person divorced for adultery during the life of the 
other party, and declaring such marriage void, were in the nature of 
a penalty, and had no extra-territorial force, without express 
terms. 

It is true that a penal statute must be construed strictly, and 
there certainly was nothing penal in the enactments of the Eng- 
lish Royal Marriage Act beyond the creation of a crime and its 
punishment in future, and in this respect there appears to be a 
want of analogy between the two cases ; but upon this principle 
no divorce would be operative out of the country or State grant- 
ing it without express words to that effect, for a divorce is al- 
ways obtained for the commission of some marital crime, and is 
intended as an act of retributive justice for the infliction of a 
grievous wrong. As was said by Lord Brougham, in Warrender 
v. Warrender :? ‘If a disruption of the marriage tie is the pun- 
ishment denounced against the adulterer for disregarding its du- 
ties, no one can pretend that the tie, being declared indissoluble 
by the laws of the country where it was knit, could afford the 
least defence against the execution of the law declaring its disso- 
lution to be the penalty of the crime. * * * But it may be 
said that the offence, being committed abroad, prevents the appli- 
cation of the criminal law,’’ 7.e. of the lex domicilii. *‘+To this 
it may, however, be answered, that where a person has his dom- 
icile in a given country, the laws of that country to which he 
owes allegiance may visit even criminally offences committed by 
him out of its territory.’ But, then, says the Court of Appeals, 
such intention must be expressed in terms. But the punishment 

has already attached —the sentence has been passed by a compe- 
tent court. Is the offender to be permitted to reverse it by 
seeking a foreign jurisdiction? In one case, however, that of 
Elliott v. Elliott,’ the court repudiated any such de presenti pe- 
nal doctrine. ‘‘It did not,’’ said the court, ‘* impose any new 
punishment or penalty upon the adulterer, but simply withheld 


1 2 Rev. Stats. 189, sect. 5; 2 Rev. 22Cl. & Fin. 537. 
Stats. 146, sect. 49. 3 38 Md. 
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from him relief which he was never entitled to claim, and left 
him where he was before the decree was passed ; under the disa- 
bilities of his marriage contract which before existed, or which 
are imposed, not by the Act of Assembly, but grow out of the 
marriage contract itself into which he had voluntarily entered.”’ 
If he be thus left ‘* under the disabilities of the marriage contract 
which before existed,’’ cadit questio of his right to marry again, 
whether at home or abroad. 

This appears to supply a solution of the difficulty. ‘+ Sup- 
pose,” asks Lord Brougham, in Warrender v. Warrender,* 
“adultery were declared to be a misdemeanor, could any one: 
tried for it, either at home or abroad, set up in his defence, that 
to the law of the country where he was married there was no 
such offence known ?’’ 

In Brook v. Brook,? the Lord Chancellor, Lord Campbell, said : 
“It is quite obvious that no civilized State can allow its domiciled 
subjects or citizens, by making a temporary visit to a foreign 
country to enter into a contract, to be performed in the place of 
domicile, if the contrary is forbidden by the law of the place of 
domicile as contrary to the law of religion, or immorality, or 
any of its fundamental institutions.’’ So far, so good; but this 
law of religion or morality must be defined. The vague terms 
“prohibited by natural law,’’ are too indefinite. We must either 
accept the old canon law of Christendom as it existed before the 
Reformation, but which was thenceforth repudiated, or fall back 
upon statute law, such as has existed in England since the time 
of Henry VIII. As was said by Mr. Justice Coleridge in Regina 
v. Chadwick :* ‘‘ We are not, on this occasion, inquiring what 
God’s law or what the Levitical law is. If the Parliament of 
that day (Henry VIII.) legislated on a misinterpretation of 
God’s law, we are bound to act upon the statute which they have 
passed.”” 

But to return to Lord Campbell’s opinion. His lordship cites 
some American decisions,‘ which he deals with briefly as simply 
enunciating the general doctrine, and Medway v. Needham,’ which 


12 Cl. & Fin. 529, 530. * Greenwood v. Curtis, 6 Mass. 358. 
29H. L. Cas, 212. - 5 16 Mass. 157. 
311 Q. B. 288. 
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he quotes and analyzes at great length. In the course of his re. 

marks he says: ‘*I cannot think that this decision is entitled to 
much weight, for the learned judge, Chief Justice Parker, ad- 
mitted that he was overruling the doctrine of Huberus and other 
eminent jurists ; he relied upon cases in which the forms only of 
celebrating the marriage in the country of the celebration and in 
the country of domicile were different ; and he took the distine- 
tion between cases where the absolute prohibition of the marriage 
is forbidden on mere motives of policy, and where the marriage 
is forbidden, as being contrary to religion, on the ground of incest, 
I, myself, must deny the distinction. If a marriage is absolutely 
forbidden in any country, as being contrary to public policy, and 
leading to social evils, I think that the domiciled inhabitants of 
that country cannot be permitted, by passing the frontier and 
entering another State in which this marriage is not prohibited, 
to celebrate a marriage forbidden by their own State, and imme- 
diately returning to their own State, to insist on their marriage 
being recognized as lawful.’’ 

Lord Cranworth, in following the Lord Chancellor, said: “1 
entirely concur with my noble and learned friend, that the 
American decision of Medway v. Needham, cannot be treated 
as proceeding upon sound principles of law. The State of 
Massachusetts positively prohibited by its laws, as contrary to 
public policy, the marriage of a mulatto with a white woman; 
and on one of the grounds of distinction pointed out by Mr. 
Justice Story, such a marriage ought to have been held void in 
Massachusetts, though celebrated in another province, where such 
marriages were lawful.’’ 

The cases of Malac, otherwise Simonin v. Malac,’ and Sotto- 
mayor v. DeBarros,’ appear at first sight to militate against the 
principle contended for and laid down in Brook v. Brook and 
the Sussex Peerage Case; but in both the cases first mentioned 
the impediment was not absolute; in the one case it might be 
cured by a subsequent act, or by eftluxion of time, and in the 
other it might have been removed by a papal dispensation. In 
other words, the impediments were not vital. But, as was said 
in the first case by the Judge Ordinary of the English Matri- 
1 2 Sw. & Tr. 67 (26 April, 1860). 2 L, R.8 Prob. Div. 1. 
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monial Court.’ ** It was universally held, that a marriage good 
according to the law of the place where it was contracted was 
good everywhere else; the only exception being where such 
marriage was considered immoral on account of polygamy or 
incest; or where it was specially prohibited from motives of 
public policy, as by our own Royal Marriage Act.’’ In the other 
case, Sir James Hannen, President of the Court, asked: ‘* Where 
is the distinction between the prohibition of a marriage unless 
the consent of a parent be obtained as in Simonin v. Malac, and 
the prohibition of a marriage unless the dispensation of the 
pope be granted, as in this case. And, if there be a distinction, 
which I am unable to perceive, why is greater value to be attached 
by the tribunals of this country to the permission of the pope 
than to that of a father?’’ In fact, the judges, in both cases, 
treated such prohibitions as mere matter of ceremonial; but 
such a view cannot be entertained of a penal prohibition for a 
flagrant violation of morality, and that social code which sound 
public policy is bound to uphold for the good of the State where 
the parties are domiciled. 

It is not, however, very difficult to read between the lines in 
the case of Thorp v. Thorp, which forms the subject of this 
article, based, as it is, upon that of Van Voorhis v. Brintnall. 
A humane sympathy for the issue of such a forbidden marriage 
necessarily suggests a disinclination to form a precedent which 
might bastardize such innocent offspring ; but such is the law of 
moral retribution that almost every description of sin is more or 
less visited upon the children and family of the delinquent, and 
perhaps in itself forms a not altogether unwholesome check upon 
unbridled passions and otherwise reckless conduct. At all events, 
no such sentimentality influenced the House of Lords in the 
Sussex Peerage, or in the Brook v. Brook case, and yet the other 
cases we have cited exhibit every desire to give full force to the 
lex loci when the lex domicilit is not imperative. 

It remains only to add that the Court of Appeals (from whose 
judgment Sir I. Hannen In re Sottomayor v. DeBarros, which 
came before both courts, dissented), certainly lays down the 
law distinctly and emphatically, that — ‘+ It is a well recognized 


1 Sir C. Cresswell. 
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principle of law that the question of personal capacity to enter 
into any contract is to be decided by the law of domicile;” 
and, ‘As in other contracts, so in that of marriage, personal ca. 
pacity must depend on the law of domicile.’’ As Sir I. Hannen 
reluctantly admitted, such must therefore be considered law un- 
less overruled by the House of Lords. Mr. Dicey qualifies 
this view thus: ‘*A marriage celebrated in England is not 
invalid on account of any incapacity of either of the parties, 
which, though imposed by the law of his or her domicile, is of a 
kind to which our courts refuse recognition.’’' But,’’ as argues 
Sir I. Hannen, ‘‘on what principle are our courts to refuse 
recognition, if not on the basis of our own laws? If this guide 
alone be not taken it will be open to every judge to indulge 
his own feelings as to what prohibitions by foreign countries on 
the capacity to contract a marriage are reasonable.’’ This is the 
converse proposition to which we alluded at the commencement of 
this article. This reasoning applies both to the country of the 
lex loci, as well as that of the lex domicilii —the lex loci may, 
nevertheless, insist upon the law of contract, though adverse to 
the lex domicilii. It is conceded that the criminal law relating to 
bigamy has no application to a marriage out of the State of the 
lex domicilii. It scarcely required the authority of The People 
v. Mosher,’ to decide that, without express words extending 
the common-law jurisdiction, no statute would have extra-terri- 
torial force; but, as was said by Lord Brougham, in Warren- 
der v. Warrender,’ ‘‘ Murder and treason committed by Kag- 
lishmen abroad, are triable in England and punishable there.” 
Of course, the words of the statute extending the jurisdiction 
must be explicit, especially so ina criminal case. Buta decree of 
divorce is not a criminal conviction, although accompanied by a 
penal disqualification. Yet what can be more explicit, short of 
tautology or circumlocution, than the words of the New York Re- 
vised Statutes forbidding the divorced person to remarry during 
the life of his divorced wife? They are as follows: ‘* No second 
* * * marriage shall be contracted by any person during the 
lifetime of any former wife of such person.’’ ‘* Every such 
marriage shall be absolutely void.’’ ‘+ The defendant convicted 


1 Dicey on Domicile, p. 223. 2 2 Par. Cr. Rep. 195. 5 2 Cl. & Fin. 529, 530. 
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of adultery shall not marry again until the death of the complain- 
ant.”’ ‘* These words,’’ says Judge Danforth, in Van Voorhis v. 
Brintnal,! ‘‘ taken in their natural and usual sense, would undoubt- 
edly embrace the case of the appellants.’’ Why, then, should they 
be taken in an unusual and non-natural sense ? Let us consider 
for one moment the analogy drawn by the same judge in citing 
Sims v. Sims,? where, after a full discussion, it was decided 
that the provisions of the Revised Statute* declaring a person 
sentenced upon a conviction for felony to be incompetent as a 
witness, does not apply to a conviction in another State; that 
it has reference only to a conviction in the State of New York. 
“The conviction,’’ says the Judge, ‘* was in Ohio; it was as- 
sumed that the convict would have been incompetent as a witness 
in this State.’’ (Query: Was the assumption correct?) ‘* Sup- 
pose a judgment here followed his evidence, and it was after- 
wards presented in Ohio. Would it be competent in defence to 
show that it was obtained upon evidence inadmissible by the laws of 
Ohio? Clearly not. And the reason is stated in the case cited : 
‘The disqualification is in the nature of an additional penalty 
following and resulting from the conviction, and cannot extend 
beyond the territorial limits of the State where the judgment was 
pronounced.’ He was, therefore, a competent witness in the 
State of New York. There is, in principle, a close analogy between 
the case I have supposed and the one before us. In each there is 
a personal disqualification. In one, to marry; in the other, to 
testify. In neither case does the disqualification arise from the 
law of nature or of nations, but simply from positive law. Each 
deprives the offender of a civil right. Now, in case of the wit- 
ness, his testimony in New York results in a judgment, a con- 
tract of record, to which, when it reaches Ohio, full effect must 
be given, and for its enforcement the machinery of the law of 
that State put in motion. Inthe other case—that in hand — 
a contract is entered into by the offender, which is a good con- 
tract under the laws of the State where made. If so, it should 
also follow that to each party thereto, and to their issue, every 
right and privilege growing out of the relation so established 
must attach. When, therefore, they return to this State with 


1 86 N. Y. 18. 2 75 N. Y. 466. 32 R. S. 701, sect. 23. 
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the evidence of that contract, can the courts do more than in the 
other case? Are they not limited to the inquiry whether the con. 
tract was valid in the State where made? And if it was, how 
can they deny to the child its inheritance?’’ Here looms out 
the under-current, the sympathetic and humane feeling, doubtless 
most honorable to human nature, but which must yield in judi- 
cial inquiries, if principle isto govern decisions, to the ‘ sterner 
stuff ’’ which demands the unbiassed and impartial administration 
of the law. *‘* Let me goalittle farther, ’’ continued his Honor, 
** suppose, on the day the decree of divorce was granted, Barker 
(one of the children of Van Voorhis, deceased, and the party 
forbidden to marry again), had also been convicted and sen- 
tenced for a felony. He would then have been subject, not only 
to the statutes above cited, but to that other which ‘ declares that 
no person sentenced upon a conviction for felony shall be com- 
petent to testify inany cause.’' Disqualified, therefore, to marry 
or to testify, he does both in Connecticut; brings back to this 
State his judgment record and the marriage contract. If the first 
cannot be impeached because of his sentence, neither, as it 
seems to me, can the other, because of his ‘conviction.’ And 
for the same reason — viz., that stated by Greenleaf as the result 
of the weight of modern opinion, sanctioned by this court in 
Sims v. Sims,’ that personal disqualifications arising, not from 
the laws of nature, but from positive laws, especially such as are 
of a penal nature, are strictly territorial, and cannot be en- 
forced in any country other than that in which they origi- 
nated.’’ 

This ruling is indorsed by Tracy, J., in the case which forms 
the subject of our article. Let us briefly examine the reason- 
ing —the alleged analogy —and the application of the result in 
balancing, what Mr. Greenleaf terms ‘the weight of modern 
opinion,’’ against the hitherto received doctrines of the Gam- 
aliels —the doctors of the law. 

We fail to see the analogy between the case of Sims v. Sims 
and either of the cases, Van Voorhis v. Brintnal and Thorp v. 
Thorp. For aught that appears to the contrary, whether in the 
report of the judgment of the general term of the Supreme Court 


12K. 8S. 701, sect. 23. 2 75 N. Y. 466. 5 1 Gr. Ev., sect. 376. 
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of New York,' or in that of the Court of Appeals. Sims was 
neither a citizen of, nor domiciled in, the State of New York at 
the time of his conviction in Ohio. Twenty-nine years had 
elapsed since the conviction, and no evidence appears to have 
been given on the subject of defendant’s domicile, whether in 
Ohio or New York, at that time. But assuming that at the time 
of his conviction in Ohio he was domiciled in New York State, 
his crime was against the State of Ohio, and not against the 
State of New York, and that which might have been a felony in 
Ohio, might not have been so deemed in New York. At all 
events, he was not offending against the law of New York. In 
the cases we have been considering, the act of marrying again 
was at all events committed by citizens domiciled in New York 
State, although they went into another State to evade the law of 
their own State. Without reiterating the arguments pro and con, 
there seems very little, if any, analogy between the conviction 
in a foreign State for an act declared criminal by that State, and 
the perpetration of an act of a purely civil and lawful character 
in a foreign State by a person forbidden by the law of his dom- 
icile to commit that act, by way of penalty for a moral, not a 
criminal, delinquency committed at home. The conviction of 
adultery and sentence thereon were effected in the place of his 
domicile, and the question is not whether by going elsewhere he 
can avoid the penal consequences in the foreign dominion, but 
whether, upon his return home, he can, by his own act of con- 
tinuancy, nullify the penal portion of his sentence. But assum- 
ing that Sims was not domiciled in the State of New York. 
What possible analogy is there between a foreign judgment, 
which may or may not have been obtained upon the evidence of 
a person incapable of testifying at home, and a sfa/us based upon 
a contract which the contracting party could not enter into at 
home? The judgment is a res adjudicata, which speaks for it- 
self, and though it may be impeached for fraud,’ it is not permitted 
to go behind the judgment to discover the evidence upon which 
it is based. Whereas the contract of marriage is a simple con- 


Reporter, English Court of Appeals 1882, 
and Mandeville v. Reynolds,68 N. Y. 544. 


1 12 Hun, 231. 
2 Abanloff v. Oppenheimer, 30 Weekly 
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tract patent to the world —a res, it is true, but not a res adju- 
dicata, and the lex domicilii says, we decline to acknowledge it 
as conferring a s¢a/us entitling to certain rights and privileges in 
loco legis domicilii. The contract to testify is supplemented by 
an indefeasible judgment. The contract to marry is subordi- 
. nated to a status subject to the approval of the State of the dom. — 
icile. The penalty attaching to the decree of divorce, viz.: a 
prohibition to contract another marriage, not merely to go 
through a ceremony, is already inflicted — the evidence of the al- 
leged marriage only proves the futility of the endeavor to evade 
that penalty. The judgment, on the other hand, discloses noth- 
ing beyond the result of a suit or action between certain parties, 
by no means divulging the evidence that influenced its decision. 
It must be accepted as a fait accompli, only to be impeached or 
repudiated on the ground of fraud, and the fact that a witness, 
incapable of testifying at home, but under no disability abroad, 
having testified on the occasion, even if the judgment were based 
entirely on that testimony, is no fraud upon the court adjudicat- 
ing, even though the judgment disclosed the fact and rested its 
decision upon it. Neither is it a fraud upon the other State, as 
its penal law was not extra-territorial, the conviction being fora 
felony. In Williams v. Oates,' Ruffin, C. J., the court of North 
Carolina held ‘* that generally marriages are to be judged by the 
lex loci contractus, yet every country must so far respect its own 
laws, and their operation on its own citizens, as not to allow 
them to be evaded by acts in another country, done purposely to 
defraud them. It cannot allow such acts abroad, under the pre- 
tence that they were lawful there, to defeat its own laws at home, 
in their operation upon persons within her own territory.’’ 
These sensible remarks have recently been indorsed by the same 
court, and the former ruling adhered to.? In this last case Brook 
v. Brook’ is approved, and Medway v. Needham,‘ referred to and 
denied. We have also seen that even if the penal clause be de- 
fective, the prohibition being based on public policy, is not af- 


1 5 Ired. 5865. 39H. L. Cas. 212. 
2 State v. Kennedy, 76 N. C. 2651 4 16 Mass. 157. 
(1877). 
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fected by such defect.' It may,*we think, safely be affirmed, 
upon the authorities before cited : — 

I. That while the dex loci governs in questions of form as cere- 
mony, the lex domicilit determines the capacity of the parties to 
enter into the marriage contract, whereupon to found a status to 
be executed at home. 

II. That where the domicile of the contracting parties is dif- 
ferent, the lex domicilii will decide in favor of its own citizen. 
And e converso, where the marriage is forbidden by the lex dom- 
icilii, the disability will be insisted upon by the court of the lex 
domicilii of its own citizen, though inoperative in the lex loci. 
In Simonin v. Malac,? Sir C. Cresswell observed: ‘+ Every 
nation has a right to impose on its own subjects restric- 
tions and prohibitions as to entering into marriage contracts, 
either within or without its own territories ; and if its subjects 
sustain hardship in consequence of these restrictions, their own 
nation must bear the blame. * * * If once the principle of 
surrendering one’s own law to that of a foreign country is recog- 
nized, it must be followed with all its consequences.’’ Brook v. 
Brook’ is an authority that a person cannot go into a foreign 
State to evade the law of his own country, and the sole question 
in the case before us is, does the fact of a statute being penal in 
its character make any difference? We reply that it only re- 
quires more exactitude, and perhaps amplification, or universality 
of expression ; but to put an unusual and non-natural interpre- 
tation upon its plain literal, ‘* usual and natural ’’ meaning in or- 
der to nullify its obvious enactments, is not to construe it strictly, 
but to warp and torture it to subserve a sentiment, commendable 
in itself but disastrous, in the precedent thus established, to the 
furtherance of the ends of justice. But, in one word, the penalty 
not to testify — part of the punishment fora criminal offence —and 
the prohibition — not to marry — are based upon different prin- 
ciples. The testifying is no evasion of the one, is no fraud, be- 
cause the penalty does not attach in a foreign State. The at- 
tempt to evade the other is a fraud, because the prohibition is 


1 Sussex Peerage Case, 11 Cl. & Fin. 2 2 Sw. & Tr. 67. 
85. 39H. L. Cas. 212. 
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universal, and does not depend for its efficacy upon the guagi 

penal enactment. If the parties are domiciled in the State 
wherein the marital relation was entered into, the sfatus of each 
is subject to the policy and law of that State. But if either jg 
domiciled in another State, -‘ his status as affected by the marital 
relation may be adjudged upon and confirmed, or changed in ac- 
cordance with the laws of that State.’’! 

Marriage is an executed contract by which the relation is 
formed.? It was found to be insusceptible of an action on con- 
tract. For any action at all, a special tribunal had to be formed, 
or special power given to an existing tribunal.’ It was deemed 
of greater moment to the State than to the parties themselves,‘ 
The parent, not the child of society.’ It could be moulded by the 
State.® It had all the feateres of a status, and a sfatus it is now 
conclusively settled to be.’ 

To fix that sfafus is the exclusive right of the sovereignty over 
all domiciled within its domain — to mould, enlarge, and diminish 
it. No limitation upon that right can be put by any other 
State.’ 

We will conclude with the words of Huberus, although, in 
Medway v. Needham," Chief Justice Parker affected to overrule 
the doctrine enunciated by that eminent jurist, together with 
other ancient authorities. After acknowledging the general rule, 
Huberus proceeds: +‘ Non ita precise respiciendus est locus inquo 
contractus est initus, ut si partes alium in contrahendo locum 
respexerint, ille non potius sit. considerandus. Contraxisse unus- 
quisque in eo loco intelligitur, in quo ut solverit se obligavit. 
Proinde et locus matrimonii contracti non tam is est, ubi contractus 


! Per Folger, J., The People v. Baker, 5 Story on Confl. Laws, sect. 108, 

76 N. Y. 78, 85; also Ditson v. Ditson, 4 ® Noel v. Ewing, 9 Ind. 37; 1 Bishop’s 

R. I. 87, 101; Pennoyer v. Neff, 95 U.S. Mar. & Div., sect. 665, et seg. 

714, 784; Cheeves vr, Wilson, 9 Wall. 7 1 Bishop’s Mar, & Div., sect. 1, et 

108; Kinnier v. Kinnier, 45 N. Y. 535; seq. 

Hunt v. Hunt, 72 N. Y. 317. ® Strader v. Graham, 10 How. (U.S8.) 
2 1 Bishop’s Mar. & Div., sects. 6,9, 82-93; Pennoyer v. Neff, 95 U. S. 714-922. 


and 15. ® Story on Confl. Laws, sect. 8. 
5 Burtis v. Burtis, Hopk. 557. 1016 Mass, 157. 
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nuptialis unitus est, quam in quo contrahentes matrimonium exer- 
cere veluerint.”’} 

In the case before us the intention of the parties was to ezx- 
ercise matrimonial rights in New York, the place of domicile, in 
which place the contract itself was prohibited.? 


WEIGHTMAN. 
New York. 


1 Huberus de Conflictu Legum, bk. [., sué facilitate, jus patriis legibus con- 
Tit. 3.,sect.10. Also in Huber. Prelect. trarium, scientes volentes impertiuntur.” 
Jur. Rom., p. 588: “ Multogue magis 2 Vide also Butler & Hargraves’ Notes 
statuendum est, eos contra jus gentium on Co. Lit. 79b, note 1. 
facere videri, qui civibus alieni imperii 
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PROPERTY RELATIONS OF RELIGIOUS SOCIETIES, 


Questions of much practical importance grow out of the prop- 
erty relations of the religious organizations of the country, 
These it is proposed to discuss from a modern point of view, in 
the light of the later decisions, which have so materially modified 
the status and scope of such organizations in the United States, 

Nature and Formation of Religious Corporations. — As has 
been aptly declared, the free exercise of religion, guaranteed by 


the Federal Constitution and by the Constitutions of the several | 


States, cannot justly be deemed to be restrained by aiding, with 
equal attention, the votaries of every sect to perform their own 
religious duties, or by establishing funds for the support of min- 
isters, for public charities, for the endowment of churches, or 
for the sepulture of the dead.' 

The better to accomplish these purposes, religious corporations 
have been authorized by statute in nearly every State of the 
Union. These statutes provide, generally, for the incorpora- 
tion of religious societies in an easy and popular manner, and 
for the purpose of managing, with more facility and advantage, 
the temporalities belonging to the church or congregation.’ 

Religious societies so incorporated are not ecclesiastical corpora- 
tions in the sense of the English law, but are civil corporations, 
governed by the ordinary rules of common law. The society 
itself is incorporated, and the members are the incorporators. 
The relation of the trustees to the society is not that of a private 
trustee to the cestui que trust, but they are managing officers of 


the corporation, like the directors of a bank or railroad corpora- 
tion.’ 


1 Terrett, 9 Cranch, 43. 161; Robertson, 11 N. Y. 248. These 
2 See 2 Kent’s Com. 274. and preceding references are as cited. 

8 Watkins v. Wilcox, 4 Hun, 220; 2 Wait’s Act. & Def. 254, 255. See fur- 
Petty v. Tooker, 21 N. Y. 267; Bunell ther to the effect that incorporated 
v. Assoc. Ref. Church, 44 Barb. 282; religious societies are civil corporations. 
Gram v. Prussia, etc., Society, 36 N.Y. Calkins v. Cheney, 92 Ill. 463. 


The property rights of religious societies are largely governed | 
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by their statutes of incorporation. These generally prescribe 
the extent of their control over property acquired, as well as 
their power to acquire property, and the manner in which they 
may acquire it.’ 

Property of Unincorporated Societies. — But concerning an un- 
incorporated religious society, it has been held that either real 
or personal property may be held in trust for its use in New 
York without restriction as to time, except that upon the lawful » 
incorporation of the society the title vests in the corporation ;? 
and the same rule governs as to personal property held for the 
use of such unincorporated association by an incorporated 
religious society, as if it were held by natural persons.’ So a 
deed of land to a religious society, although unincorporated, 
yests a valid title in the grantees as a body, and does not create 
atenancy in common among the individuals who compose the 
society .* 

Furthermore, land bought and paid for by individuals for the 
use of a religious society intended to be formed, the title to 
which the vendor retains, is held in trust for the society, when 
incorporated.® 

The purport of the foregoing statements® is illustrated by a 
ruling to the effect that a mere association of persons, for 
religious purposes and to maintain public worship, formed under 
the direction and advice of ministers and elders of their denom- 
ination, constituted a religious society, competent as such.to take 
grants or donations and to prosecute actions of trespass.’ A 


1 Hale v. Everett, 58 N. H. 9; Warrell 


and see Cooper v. Trustees, ete., 32 


v. First Presby. Church, 23 N. J. Eq. 96; 
Cong. Beth Elahim v. Cent. Presby. 
Church, 10 Abb. Pr. U. S. 484. 

2 Church of the Redemption v. Grace 
Church, 68 N. Y. 570. See also Dutch 
Church v. Veeder, 4 Wend. 494; Van 
Deuzen v. Presby. Cong., 3 Keyes, 550; 
Alexander Presby. Church v. Presby. 
Church, 64 N. Y. 274. The trust may 
be shown by parol as well as by deed. 
Foote v. Bryant, 47 N. Y. 544, 

§ Church of the Redemption v. Grace 
Church, 68 N. Y. 570. 

* Hamblett v. Bennett, 6 Allen, 140; 


Barb, 222; Van Deuzen v. Presby. Cong, 
3 Keyes, 550. But see Bundy r. Bird- 
sall, 29 Barb. 31; Meth. Soc. v. Bennett, 
39 Conn. 293. 

5 Newmyer’s Appeal, 72 Penn. St. 
121; African M. E, Church v. Conover, 
27 N. J. Eq. 157. 

6 Derived from Boone Corp., sect. 
275. 

7 Christian Soc., etc., v. Macomber, 
5 Mete. 155. Compare White v. Miller, 
71 N. 118; M. E. Union Church vr. 
Pickett, 19 N. Y. 482; Newark M. 
E. Church v. Clark, 41 Mich. 730. 
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religious society may also acquire title to real estate by adverse 
possession, under color of title. 

Property of Religious Corporations. —When it becomes jp. 
corporated, it assumes, at least in this country, the character of 
a civil corporation,’ and therefore has the right at common law 
to take, hold, and transmit, in succession, property, real and 
personal, to such an extent as may be necessary to carry into 
execution the object of its creation ;* and in the absence of any 
statutory prohibition, may take by all the usual modes of acquir- 
ing property. Where a deed conveyed property simply to the 
trustees of Christ Church, and there was no express declaration 
of trust, either therein or separately, it was held that no trust 
existed for the benefit of the Protestant Episcopal Church, but 
that the property belonged to the society or congregation of 
Christ Church, in its corporate capacity .* 

But in the United States corporations are usually limited, in 
the acts of incorporation, as to the value or amount of real 
estate which they may hold. Thus, no corporation or associa- 
tion for religious or charitable purposes can acquire or hold real 
estate in any territory of the United States of greater value than 
fifty thousand dollars, under penalty of forfeiture and escheat to 
the government.® 

Bequests for Religious Purposes. — Bequests for religious, as 
well as for charitable purposes, generally have given rise, how- 
ever, to much controversy. So strict a construction is sometimes 
invoked in such cases that even where a religious society was 
authorized to take and hold ‘ subscriptions or contributions in 
money or otherwise,’’ it has been held that the power thus con- 


1 Ref. Church v. Schoolcraft, 65 N. 
Y. 134; Matter of Roman Catholic Soc., 
4 Lans. 14, 

2 Robertson v. Bullians, 11 N. Y. 
243. 

5 Binney’s Case, 2 Bland, 142; Rey- 
nolds v. Commis., etc., 5 Ohio, 205; 
McCartee v. Orph. Asy. Soc., 9 Cowen, 
487; Ketchum v. Buffalo, 14 N. Y. 356; 
The State v. Madison, 7 Wis. 688; Cal- 
laway, etc., Co. v. Clark, 32 Mo. 305; 


Central Gold Min. Co. v. Platt, 8 Daly, 
263; Page v. Heimberg, 40 Vt. 81. 

* Ruble v. Sedgwick, 35 Barb. 319. 

5 Colkin v. Cheney, 92 Ill. 463. 

6U. S. Rev. Stats., sect. 1890, as 
quoted in Boone Corp., sect. 40, which 
collects foregoing points as to corporate 
powers, in respect to property. The 
property of an extinct religious corpora- 
tion vests in the former individual mem- 
bers thereof. Burke v. Wall, 29 La. An. 
38. 
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ferred to take by gift did not embrace the power to take by will.’ 
Without entering deeply into this interminable subject, it should 
be noted that among gifts of money which have been sustained 
as valid are those to maintain a preaching minister, for the 
making or repairing of a pulpit in a church, or for the purchase 
of a pulpit cushion, or for the setting of new bells, or for keep- 


. ing in repair an ornamental window, though in memory of a par- 


ticular person.? So, recently, a bequest for the purchase of a 
chime of bells for the benefit of a church which had been duly 
organized as a religious corporation, has been sustained.’ 

Among restrictions which have been interposed upon such gifts: 
in England are that they shall not be for superstitious uses, as 
to maintain prayers for the dead, or a light or lamp in a chureb 
or chapel, or at the disposition of the superior of a convent ;* but 
it has been held that there are no uses which can be denominated 
superstitious in the United States.® Decisions against the validity 
of bequests connected with religion have been frequent. Thus 
a gift to a church has been held valid, where the land is owned 
by a business corporation, and has never been irrevocably dedi- 
cated to religious uses.£ So a bequest to a religious society 
not incorporated, has been held valid in Maryland.’ Among 
devises which have been held invalid may be mentioned one 
“for the propagation of the gospel in foreign lands,’’* to the 
Infidel Society of Philadelphia,® and to the Baptist Association 
of the same place for the education of youths for the ministry.” 
Among bequests, on the other hand, which have been sustained 


1 Brown v. Thompkins, 49 Ind. 493. to be fora religious use. Rhymer’s Ap- 


2 Hoare v. Osborn, L. R. 1 Eq. 585. 

3 In re Estate Eastman v. Wardens, 
etc, Episcopal Church of Stockton, 9 
Pac. C. L. J. 252, decided by Cal. Su- 
preme Ct., March 28, 1882. 

4 Smart v. Prujean, 6 Ves. 567; Ad- 
ams v. Lambert & Co., Rep. 104. 

5 Goss v. Wilhite, 2 Dana (Ky.), 170; 
Methodist Church v. Pennington, 1 
Watts (Penn.), 218. A bequest to be ex- 
pended in masses for the repose of the 
soul of the testator was declared, recently, 
by the Supreme Court of Pennsylvania, 


peal, 93 Pa, St. 142. 

6 Attorney-General v. Merrimack 
Manfg. Co., 14 Gray, 586; and see Hicks 
v. Danford, 47 Ind. 223; Craig v. Frank- 
lin County, 58 Me. 479. 

7 State v. Warren, 28 Md. 338. 

® Carpenter v. Miller’s Exrs., 3 W. 
Va. 174. Buta bequest to promote the 
propagation of Christianity among the 
heathen has been sustained in Bartlett v. 
King, 12 Mass. 536. 
® Teissweiss v. James, 68 Pa. St. 465. 
© Baptist Assoc. v. Hart, 4 Wheat. 1. 
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are those for the circulation of Bibles and other religious books,! 
for the increase of the Sunday-school library of a particular 
church,’ and for the erection of a building for religious worship! 
Similarly gifts and bequests have been upheld, which were de- 
signed for the benefit of the ‘* Friends’ Meeting,’’ for the assist- 
ance of ‘* Respectable Unitarian Congregations ;’’ for the ‘* Uni- 
versalist Denomination ;’’ and for the ‘* Maintenance of a Sha- 
ker Community.”’ 

Many interesting questions have arisen out of statutory re- 
strictions upon the proportion of an estate which may be 
bequeathed or devised to a religious or charitable society or 
corporation, and upon the time preceding death within which 
such bequests may be made. Such statutes are not to be con- 
strued as annulling the whole will, but only as annulling the 
provision in favor of the religious society.° 

Control of Property of Society. — In this country the property 
of the church, its revenues, its glebe, its parsonage, if it have 
any, its church edifice, and the like, belong to the corporation ;* 
and the clergyman has no rights or estate in any of them, other 
than such as are conferred by express contract,’ except, perhaps, 

! Bliss v. Am. Bible Society, 2 Allen, nomination, Burd Orphan Asylum », 
334; Fairbanks v. Lamsan, 99 Mass. 583; School Dist. ete., W. N.C. for July 1, 
Attorney-General v. Stepney, 10 Ves. 22; 1880 — Penn, Supreme Ct. 
Mason v. Trustees, etc., 27 N. J. Eq. 47. 5 Barton v. King, 41 Miss. 288. As 
But see Starkweather v. Am. Bible Soc., to the construction of a statute avoiding 


72 Til. 60. devises, etc., made at the point of death 
2 Fairbanks v. Lamson, 99 Mass. 533. 


8 Old South Society v. Crocker, 119 
Mass..1. Upon the capacity of religious 
corporations to take property by demise, 
see further Ayres v. Methodist Episcopal 
Church, 8 Sandf. 351; Goddard v. Pome- 
roy, 36 Barb. 546; White v. South Par- 
ish in Braintree, 18 Metc. 506; Sher- 
wood v. Am. Bible Seciety, 1 Keyes, 561; 
Jackson v. Hammond, 2 Caines’ Cas. 337 ; 
Williams v. Williams, 8 N. Y. 525; 
Tucker v. Rector, etc., 8 N. Y. 558. 

* Earle v. Wood, 8 Cush. 487; Dexter 
vr. Gardner, 7 Allen, 245; Shrewbury »v. 
Hornsbury, 5 Hare, 406; North Adams 
Univ. Society v. Fitch, 8 Gray, 421; 
Gass v. Wilhite, 2 Dana, 170. So for 
orphans preferably of a particular de- 


in favor of any religious society, etc, 
see Allison v. Smith, 16 Mich. 405. As 
to computation of one-half alone per- 
mitted to be thus willed, see Harris». 
Am. Bible-Society, 4 Abb. Pr. (x. s.) 421. 
A bequest for masses has been lately held 
void as made over a month before death. 
In Rhymer’s Appeal, 93 Pa. St. 142. So 
one-third of the assets of an estate, the 
limit of testamentary disposition, has 
been recently held to refer to distributable 
assets. Estute of Hickley, 8 Pac. ©. L. 
J. 407, decided by Supreme Ct. Cal., 
October 21, 1881. 

6 See People v. Fulton, 11 N. Y. 94; 
Wyatt v. Benson, 23 Barb. 327; Sohier 
v. Trinity Church, 109 Mass. 1 
7 Youngs v. Ransom, 31 Barb. 49. 
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the control and possession of the church edifice,’ or the right, in 
the nature of an easement, to enter therein on all occasions set 
apart in the parish for divine service.’ In general, the trustees of 
a religious society have the possession and control of church 

unds, buildings and other temporalities ;* and though they 
hold the church property in trust for the congregation, still it is 
their possession, and it is the duty of the courts to protect them 
against every irregular and unlawful intrusion made against their 
will, whether by the pastor, members of the congregation, or by 
strangers.‘ 

Property in Church Pews. — It appears, from a recent survey 
of the subject of property in church pews,’ and the authorities 
therein reviewed, that the following deductions may be drawn as 
to this class of property. That, exclusive of all statutory pro- 
vision on the subject, the ownership of a pew in a church gives 
the holder a qualified, and not an absolute property in the same.® 
His right is exclusive so far as the full enjoyment and use of the 
pew for the purposes of divine service are concerned,’ and he 
may maintain an action of trespass or of case, according to cir- 
cumstances, if disturbed in that use and enjoyment. This exclu- 
sive right is, however, to be exercised subject to the right of the 
church society to repair, rebuild, or remove the meeting-house, 
should the welfare of the whole body require it.’ It is not, 


! On this point in general, see Hamb- 
lett v. Bennett, 6 Allen, 140; Reformed 
Methodist Society, etc., v. Draper, 97 
Mass. 349. 

? Lynd v. Mengies, 83 N. J. L. 162. 
In England, however, the parson, as such, 
has a freehold estate in the glebe, the 
tithes and other dues of the parish. 
See Town of Pawlett v. Clark, 9 Cranch, 
292. For these and preceding statements 
and authorities under this head, see 
Boone Corp., sect. 282. 

5 Burrel v. Association Ref. Church, 
44 Barb. 282; Methodist Epis. Church v. 
Filkins, 8 Thomp. & C. 249; German, 
etc., Congregation v. Pressler, 17 La. 
An, 127; Green v, Cady, 9 Wend. 414; 
People v. Runkal, 9 Johns. 147; Boone 
Corp. sect. 275, 

* German, etc., Congregation v. Press- 
er, 17 La. An. 127. 


5 In 19 Am. L. Reg. 1,7 (January, 
1880). 

6 Daniel v. Wood, 1 Pick. 102. 

7 Daniel v. Wood, 1 Pick. 102. 

® Gay v. Baker, 17 Mass, 437; Daniel 
v. Wood, 1 Pick. 102; Jackson v. Rounse- 
ville, 5 Mete. 127; Kellogg v. Dickinson, 
18 Vt. 266. See also Howe v. Stevens, 
47 Vt. 262., 

® Howard v. First Parish, ete., 7 Pick. 
188; Gay v. Baker, 17 Mass. 437; Fisher 
v. Glover, 4 N. H. 181. But com- 
pare Jackson v. Rounseville, 5 Metc, 127. 
On subject of altering, rebuilding, or re- 
moving church, see also Viele v. Osgood, 
8 Barb. 180; Voorhies v. Presbyterian, 
ete., 17 Barb. 103; Cooper v. Trustees, 32 
Barb. 222; Van Houten v. McKelway, 
17 N. J.{Ch. 126. 
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strictly speaking, realty, but is an incorporeal interest in reg} 
estate in the nature of an easement therein.' 


The owner of the 


pew cannot alter or decorate his pew so as to make it differ from 


the other pews in his church, nor can he deal with it in a manner 


not consistent with the purposes for which pews are constructed, 
nor has he any title to the ground upon which it rests.’ 


In the absence of statutes upon the subject, it would, upon the 
death of the owner, pass to his personal representatives, as part 


of the assets of his estate.’ 


Furthermore, it is held that no rent, accruing after the death 
of the owner, could be recovered from his estate, but that the 
remedy is in rem against the pew, under the church regulations, 


or by suit against the persons who-had actually occupied it since 


his death.* 


It so far partakes of real estate® that a writing is necessary to 


support a transfer of interest n_ it.® 


In the absence of local 


statutory exemptions of such property, there is no reason why an 
interest in a pew should not be seized and sold under an execu- 


tion, as in the case of any other interest in lands, tenements and’ 


hereditaments.” 


1 Church, etc., v. Wells’ Exrs., 12 Har- 
ris (Penn.), 251; 1 Washb. Real Prop., 
sect. 88. But it is real property in Mas- 
sachusetts. Kimball v. Second Parish in 
Rawley, 24 Pick. 349; and in Louisiana 
it may be willed as such (matter of Suc- 
cessors of Robert Gamble, 23 La. An. 9); 
but in Maryland it will not, as such, 
qualify a candidate forsheriff. Hatcheson 
v. Tilden, 14 H. & McH. 279. 

* The power of a church to alter, re- 
move, or destroy, a pew, in repairing 
or remodelling a meeting-house, has been 
re-asserted in Jones v. Towne, 58 N. H. 
462. The opinion reviews Fisher v. 
Glover, 4 N. H. 180; Howe v. Stevens, 47 
Vt. 262; Perrin v. Granger, 33 Vt. 101; 
Sohier v. Trinity Church, 109 Mass. 1. 
It refers also to Gay v. Baker, 17 Mass. 
188; Daniel v. Wood, 1 Pick. 102; Fas- 

sit v. First Parish, ete., 19 Pick. 861; Kim- 
ball v. Second Parish, etc., 24 Pick. 307. 


In brief, as declared in one opinion, a pew-right is not of such 


The decision upholds the right of re- 
moval of a person wrongfully occupying 
a pew, by a police officer, or by the owner 
of the pew, or by any one acting at his 
request. Church, etc., v. Wells’s Exrs. 
12 Harris (Penn.), 251. 

8 Church, etc., v. Wells’s Exrs. 12 
Harris (Penn.), 251. 

* Church, ete., v. Wells’s Exrs. 12 
Harris (Penn.), 251. 

5 See Kellog v. Dickinson, 18 Vt. 266. 

6 Trustees of the First Baptist Church 
v. Bigelow, 16 Wend. 28. See also Baptist 
Church v. Witherill, 3 Paige, 302; Shaw 
v. Beveridge, 3 Hill, 26; St. Paul’s 
Church v. Ford, 34 Barb. 18. See also 
Stoddart v. The Vestry, etc., 2 G. and J. 
227. 

7 Presby. Cong. of Erie v. Colt’s Ex- 
ecutors, 8 Grant’s Cas. 75; Freligh ». 
Platt, 5 Cow. 494. 
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a character as to prevent an absolute sale of the church edifice, 
either by contract or by judicial process ; by itself, it was never 
known as a subject of taxation; if the edifice burns down, the 
pew-right is gone; it does not prevent the society from tearing 
down and rebuilding the edifice, or from altering the whole inte- 
rior arrangement of it; it does not authorize the pew-holder to 
change and decorate the pew according to his fancy, or to cut it 
down and carry it away ; and it gives no right to the ground on 
which it stands. It is, therefore, a right that is entirely peculiar, 
and yet it is a sort of interest in real estate." 

Connected Questions. —The foregoing summary is full and 
accurate in the main, but by no means exhausts the questions 
arising in connection with the subject or the decisions on the points 
stated. 

Thus, upon one of the propositions laid down, there might be 
cited various additional authorities to the effect that the right of 
a pew-owner is a usufructuary right merely, and {does not entitle 
him to an injunction restraining the trustees from pulling down 
the edifice, when it becomes necessary, for the purposes of the 
society, to erect a new one.? 

So, fuller citations might be made upon the real or personal 
character of the interest in pews. Thus, a sale of pews is held 
not to be a sale of real estate within the New York statute re- 
quiring the sanction of court to a sale of real property of a 
religious corporation. As the grantee acquires a limited usufructu- 
ary right only, no order is necessary to authorize such a sale.’ 

Additional authorities may also be cited upon the points that 
the right of the pew-owner is subordinate to the power of the 


1 See Church, etc., v. Wells’s Execu- limited toa demise or lease. Viele v. 


tors, 12 Harris, 251. 

2? Heeney v. St. Peter’s Church, 2 
Edw. 608; Voorhees v. Presby. Church of 
Amsterdam, 17 Barb. 103; Bronson v. 
St. Peter’s Church, 7 N. Y. Leg. Obs. 
861; Cooper v. First Presby. Church, 82 
Barb. 222. Similarly, under special enact- 
ments, in New York, the trustees of a 
religious corporation have not the power 
to sell and convey, by an absolute deed 
in fee, a slip or pew. Their power is 


Osgood, 8 Barb. 1830; Voorhees v. Presby- 
terian Church of Amsterdam, 17 Barb. 
103. See Woodworth v. Payne, 74 N. 
Y. 196. 

3 Freligh v. Platt, 5 Cow. 494. In 
England, the door of a pew hung upon 
hinges, and removable without interfer- 
ing with the staple, is a chattel, and not 
part of the freehold. Martin v. Collins, 
10 Jur. 390. 
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society to remodel the building, or to sell it as an entirety, onde. 
ciding to remove.' 

Thus, the trustees of a church will not be enjoined, at the guit 
of a pew-owner, from pulling down and rebuilding an old chureh 
which has become dilapidated.? 

With regard to the right to maintain trespass for disturbing the 
owner of a pew in its possession,’ it has been held to exist even 
against the society or person who holds the title to the land and 
building.* 

Bare possession of a pew, without title, has been regarded as 
justifying the occupier in defending the possession by force 
against the entry of a person having no title ;° for where neither 
claimant to a pew has any legal title thereto, the one in possession 
will not be disturbed.® 

Nature of Pew-Right.—In the United States, the owners of 
pews in a meeting-house belonging to a religious society have 
only an easement in the freehold,’ whereby they possess an exclu- 
sive right to occupy a certain part of the meeting-house for the pur- 
pose of attending upon public worship, and for no other purpose. 
But in England, up to a recent period at least, the right to a pew 
in a church was one of those memorial privileges which could 


exist only by faculty or prescription, as an appurtenance to a 
messuage or dwelling-house.° 


1 See Sohier v. Trinity Church, 109 the pewis situated. Howe v. Stevens, 


Mass. 1; Solomon v. Cong. B'nai Jes- 
hurun, 49 How. Pr. 263. 

2 Heeney v. St. Peter’s Church, 2 
Edw., ch. 608. But unless the building, at 
the time it is torn down, is not only unfit 
for public worship, but is so old and 
ruinous as to render its entire destruc- 
tion necessary, a pew-holder is entitled 
to indemnity for the destruction of his 
pew. Gorton v. Hadsell, 9 Cush. 508. 

8 Sustained by Stocks v. Booth, 1 
Term Rep. 428; Shaw v. Beveridge, 3 
Hill, 26, and Woodworth v. Payne, 74 
N. Y. 196. 

* O’Hara v. De Goesbriand, 33 Vt. 
598, But it does not exist for the mere 
breaking and entry of the edifice in which 


47 Vt. 262. 
5 Brett v. Mullarkey, 7 I. R. C. L, 120. 
® Montgomery v. Johnson, 9 How. 

Pr. 282. 

7 Sohier v. Trinity Church, 109 Mass- 
1; Union Meeting House v. Ramell, 66 
Me. 400; Perrin v. Granger, 33 Vt. 101; 
Abernethy v. Church of Puritans, 3 Daly 
(N. Y.), 1; St. Paul’s Church v. Ford, 
34 Barb. 16. 

8 First Baptist Society v. Grant, 59 
Me. 245; Union Meeting House v. Ram- 
ell, 66 Me, 400; Daniel v. Wood, 1 Pick., 
102; White v. M. E. Church, 3 Lans. 
477. 

® Morgan v. Curtis, 3 Mees. & R. 889; 
Stocks v. Booth, 1 Tenn. 428; Mainwaring 
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It is a personal right, descending from ancestor to heir, in 
the nature of an heirloom, free from ecclesiastical concurrence.! 
The right to a pew does not belong to parishioners, who, how- 
eer, are entitled to a seat, while non-parishioners are not even 
entitled to that, unless by prescription.? The church wardens 

alone have the regulation of pews in a parish church.* 

Assessment of Pew-Holders. — The assessment of pew-holders 
presents points of much interest. The power of a religious cor- 
poration to lay an assessment for the corporate expenses upon 
the pews in their church edifice, and to sell a pew for non-payment, 
has been determined in Massachusetts.‘ 

So,a strict view of the liability to assessment was taken in 
Rhode Island, where the provisions of an act of incorporation of 
a religious society authorized the assessment of a tax not ex- 
ceeding ten per cent per annum on all pews, for the various ex- 
penses of the society ; and an amendment permitted the surrender 
by the pew-holder, after a specified notice, of the occupancy of 
his pew to the society, whereupon he was to be exempt from all 
assessments for the support of a pastor, and the society might 
let, use, or Occupy the pew, subject to the owner’s right of re- 
sumption in a prescribed manner. It was held that the only 
restrictions upon the power of the society to assess the surren- 
dered pews, consisted in the limit as to percentage, and the 
exemption from all assessments for the support of the pastor.® 

But where the power of a religious society to assess a tax upon 
the pews in their church is derived from the deeds of the society 
to the pew-owner, and limited by them, a tax assessed in part for 
purposes not specifically named in the deeds is invalid.® 


v. Giles, 5 Barn. & Adol. 856. See also 
Churton v. Fremer, L. R. 2 Eq. 634; 
Griffith ». Matthews, 5 T. R. 296; Hinde 
v. Charlton, L. R. 2C. P. 104; Hallack 
Cambridge University, 1 Q. B. 5938; 
Parker v. Leach, 4 Moore, P. C. C. (Nn. 
8.) 180; Crisp v. Martin, L. R. 2 Pro. & 
D. 15, 

119 Am. L. Reg. 2, citing from Black- 
stone. 

2 In re Cathedral Church, etc., 8 L. T. 
(x.8.) 861; Byerly ». Windus, 5 Barn. 


3 In re Cathedral Church, etc., 8 L. T 
(N. 8.) 861. See also Reynolds v. Monck- 
ton, 2 Moody & R. 884; Jones v. Ellis, 2 
Younge & J. 265. 

* See Mussey v. Bulfinch St. Soc., 1 
Cush, 148, which also settled the validity 
of their by-laws relating to such assess- 
ment. 

5 Second Universalist Soc. v. Cooke, 


7 R. I. 69. 
® First M. E. Soc. v. Brayton, 9 Allen, 
248. 
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Under special circumstances a pew-holder has been held not 

liable for an assessment levied by the trustees to defray the mip. 
ister’s salary.!. The effect of a change to free pews has been con. 
sidered by the Supreme Court of Pennsylvania in a recent de. 
cision.? 

It seems that the charter of a church declared that ‘ the sub. 
scribers, and such others as shall hereafter be admitted, shall be 
a corporation,’’ etc. And that ‘‘ any member who has contribu. 
ted to the support of the church one year previously to the elee- 
tion about being held, a sum not less than two dollars for a pew, 
or a portion of a pew,”’ etc., shall be entitled to vote. After. 
wards the practice of renting pews was abandoned, and all pews 
and sittings made free by announcement from the pulpit, and the 
expenses of the church were thereafter to be defrayed out of the 
contributions of the congregation. It was held that this change 
in reference to the renting of the pews was not an infraction of 
the constitution, and that renting or holding a particular pew or 
sitting was not essential to membership of this corporation. 

Lot-Holders in Church Cemeteries. —The nature of the prop- 
erty acquired by a holder of a lot in a church cemetery is analo- 
gous to that in a church pew. Such holder, claiming under a 
deed or equivalent certificate, has an ¢asement in the land and 
not a title to the freehold, and takes the easement subject, with 
compensation, of course, to such changes as the altered circum- 
stances of the congregation or the neighborhood may render nec- 
essary.» Without such deed or certificate, the person making in- 
terments in the cemetery would do so under a mere license. 
Hence his exclusive right to make such interments in a particular 
lot would be limited to the time during which the ground contin- 
ued to be used for burial purposes. When it ceased to be used, 
he could claim no more than this: that he should have due no- 

tice and an opportuuity to remove the bodies and monuments to 
some other place of his own selection, if he desired to remove 


1 Trustees, etc., v. Quackenbush, 10 
Johns, 217. 

2 Commonwealth v. Morrison, Feb. 
14, 1881, cited 15 Am. Law Reg. 619. 


3 See Washburn on Easements, as 
cited 19 Am. Law Reg. 66; Richards t. 
N. W. Prot. Dutch Church, 32 Barb. 42. 


ther | 
shoul 
The 
no de 
their 
stror 
tion 
of 
haw 

for 
tio 
cel 

its 

pe 

fo 

di 

XUM 


PROPERTY RELATIONS OF RELIGIOUS SOCIETIES. 197 


them himself, and in default of his doing so, that the remains 
should be decently removed by others. 

The only protection, it has been declared, afforded to the re- 
mains of the dead interred in a cemetery of a religious society in 
which the whole title remained, by corporators, who had received 
no deeds from such corporation, is by the public laws prohibiting 
their removal except on the prescribed terms, and in a still 
stronger public opinion. Probably these furnish all the protec- 
tion consistent with the exigencies of a large city, the population 
of which increases with marvellous rapidity, and whose wants 
leave but little room for the dead in the dense and crowded 
haunts and thoroughfares of the living.” 

A permit or license to inter confers the privilege of sepulture 
for such body, in the mode used and permitted by the congrega- 
tion, and the right to have the same undisturbed so long as the 
cemetery shall continue to be used as such, and so long also, if 
its use continue, as such remains shall require for entire decom- 
position ; and also the right, in case the cemetery shall be sold 
for secular purposes, to have such remains removed and properly 
deposited in a new place of sepulture.’ 

Easement and License. — The instance of vault-owners in a 
church-yard illustrates the distinction between the rights of those 
holding by deed and those holding by mere license. Thus, where 
a party had paid for permission to erect in a church a vault, 
with tablet above it, for his exclusive use, and then built the 
vault at his own expense, and made an interment therein, and 


'19 Am. Law Reg. 65, 66. In the monuments, etc., therein, and the right 


matter of Kincaid’s Appeal, 66 Penn. 
Stats. 411, the foregoing doctrine was ap- 
plied not only to holders of interment 
permits, but also to holders of sealed 
certificates lacking words of inheritance. 
So it has been held that a lot-holder in a 
church burial-ground acquires no title to 
the soil by virtue of an unsealed, unac- 
knowledged, unrecorded certificate, al- 
though he is styled therein the proprie- 
tor of the lot, and the grant thereof is to 
him and his heirs forever. He acquires 
only the right to bury his dead in such 
lot, and to construct vaults and erect 


to remove the remains, monuments, etc., 
but not to receive cempensation for the 
cost of the erection or improvement. 
Partridge v. First Ind. Church of Balti- 
more, 39 Md, 631, See also Meagher v. 
Driscoll, 99 Mass. 281. 

2 Windt v. German Reformed Churea, 
4 Sandf Ch. 417. 

5 Windt v. German Reformed Church, 
4 Sandf. Ch. 417. See also Craig v. First 
Presby. Church, etc., 88 Penn. Stats. 42; 
s.c. 32 Am. Rep. 417, with note on p. 
424, 
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afterwards the rector opened the vault and placed another 
body in it, it was held that in the absence of deed or writj 
an action in case was not maintainable against the rector, 
On the other hand, where vault-owners, claiming under deeds, 
objected to the sale of a church and church-yard, it was held that 
as the petitioner for the sale had not the right to dispose of the 
property, without obtaining the consent of the vault-owners, it 
could not be done, however much it might be desired by a large 
portion of the congregation.” This case, it has been remarked} 
goes to the full extent of declaring that the lot-holders claiming 
under deeds formally executed took title to the fee, and that 
the property could not be sold as long as they objected. This 
view, however, goes beyond the principle previously stated, that 
a mere easement is gained in such cases; and as will be seen 
later, is overborne by the weight of authority, on the point 
that such owners can prevent a sale of the property. 
Indeed, the decision was in effect materially modified by a later 
case, where an injunction was applied for by the representatives 
of the original grantees of a lot in the churchyard, to restrain 
the officers of the church from removing remains and destroying 
the vault. The court refused to grant the relief prayed for. 
The decision seems to place the entire subject of contro- 
versy upon its true basis. The right of burial, it appeared 
to the court, when confined to a churchyard, as distinguished 
from a separate, independent cemetery, although conveyed 
with the common formalities of ‘heirs and assigns forever,” 
must stand upon the same footing as the right of public wor- 
ship in a particular pew of the consecrated edifice. ‘It is 
an easement in, and not a title to the freehold, and must be 
understood as granted and taken, subject (with compensa- 
tion, of course,) to such changes as the altered circumstances 
of the congregation or neighborhood may render necessary. 
* * * Like the sale of a church pew, which gives the mere 


! Bryan v. Whistler, 8 B. & C. 288. 2 Matter of Brick Presbyterian 
See also Wood v. Leadhitter, 18M. &W. Church, 3 Edw. Ch. 155. 
841; McCrea v. Marsh, 12 Gray, 211; 3 19 Am. Law Reg. 68. 
Binton v. Sherpf, 1 Allen, 138; 19 Am. * Richards v. The Northwest Pro- 
Law Reg. 67. testant Dutch Church, 32 Barb, 42. 


right 
and i 
vault 
partic 
groul 
of th 
entit 
not 
cour 
the 
ord 
I 
bee 
edi 

no 

in 
an 
th 
ac 
it 

XUM 


PROPERTY RELATIONS OF RELIGIOUS SOCIETIES. 199 


right to worship in the particular place, while the church stands 
and is occupied for religious purposes, the sale of a church 
vault gives, it would seem, the mere right of interment in the 
particular plot of ground so long as that and the contiguous 
round continues to be occupied as a churchyard. The owner 
of the easement may be, in case of disturbance, and no doubt is, 
entitled to a reasonable compensation or equivalent ; but he can- 
not interpose a veto to the disposition of the soil, should the 
court, as was actually the case in this instance, on application of 
the legitimate church officers, deem such disposition proper, and 
order it accordingly.”’ ' 

Deductions and Distinctions.—The general conclusion has 
been well expressed in this form: Owners of tombs in the church 
edifice of a religious body, or of burial lots in the churchyard, have 
no title in the land, but merely an interest in the structures and 
in their proper use, and they cannot prevent a sale of the land 
and building by the society, nor the removal of the remains from 
the tombs, when such removal, in other respects, is conducted 
according to law.’ A different principle governs in the case of 
independent cemeteries. Whether they be joint-stock companies 
or corporations, it‘seems that the holders of lots in them would 
possess fee simple titles, and could exercise rights of owership 
and control over the same, consistent with the purpose for which 
said lots were sold, in as full a manner as over any other real 


. property of which they might hold the absolute title.’ But, under 


local enactments a cemetery association may hold the fee of the 
lands purchased for the purpose of the association, while the 
persons to whom lots are conveyed for burial purposes, take 
only the right to use their lots for such purposes. Hence in an 
assessment for local improvements the whole premises should be 
assessed to the association, and the lot-holders are not liable for 
an assessment levied by the city for the paving of a sidewalk 
constructed along the land of the cemetery.‘ 

It will thus be seen that the holder of a burial lot may possess 


'19 Am. L. Reg. 68. 519 Am. L. Reg. 69. 
* Lohier v, Trinity Church, 109 Mass. * Buffalo Cemetery v. Buffalo, 46 N. Y. 

1. See also Price v. Methodist Episco- 503. 

pal Church, 4 Ohio, 515. i 
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a fee in the soil, an easement which entitles him to compensa- 
tion for disturbance or deprivation, or a mere license or permit, 
which covers merely the period during which the land is used for 
purposes of interment.' 

In many of the States the estate of the owner of a burial lot 
is declared by statute to be real estate and descendible to heirs, 
or devisable by will. Under special enactments the owner may 
dispose of it by sale, with the approval of the corporation. It 
is also protected from attachment or execution for debt, and is 
not affected by the insolvent laws of the State.’ 

Transfer and Disposition of Property. —It has been stated 
that, at common law, a religious corporation has an inherent right 
to part with and transfer its property. Statutes which require 
the consent of a court to such a transfer, in certain cases, it has 
been declared, operate as restrictions upon the common law right, 
and not as the source of the corporate power to sell. And they 
restrict the power only so far as they impose a requirement that 
the order of the court shall be obtained.’ But the rulings of the 
highest State tribunals‘ are to the effect, that a religious society 


cannot sell and convey the real property without the authority of 
some enabling statute,’ although it may mortgage its personal 
property to secure its debts, in the absence of a special prohibi- 


tion.® It has, therefore, been decided that an unauthorized con- 
veyance by a religious society of real property is invalid, although 
fully executed by delivery of possession and receipt of the pur- 
chase money.’ 


! See the cases already cited. 
219 Am. L. Reg. 75,76. Against 


Church of St. Bartholomew v. Wood, 80 
Pa. St. 219; Sohier v. Trinity Church, 


levies on church-yards used as ceme- 
teries, and like property, see Freeman on 
Executions, sect. 172; Brown v. Lutheran 
Church, ete., 23 Pa. St. 495; Arbuckle v. 
Cowtan, 8 Bos. & Pul. 328. 

3 Madison Ave. Baptist Church v. Bap- 
tist Church in Oliver Street, 3 Robt. 570. 
See De Ruyter v. St. Peter’s Church, 3 
N. Y. 238; Wyatt v. Benson, 23 Barb. 
827; Dutch Church v. Matt, 7 Paige, 77; 
Abb. Dig. Corp. 

* See Boone Corp., sect. 275. 

5 Madison Avenue, etc., Church v. Bap- 
tist Church, 46 N. Y. 131. Compare 


109 Mass. 1; Van Houten v. First Ref. 
Dutch Church, 17 N. J. Eq. 126. 

6 Walrath v. Campbell, 28 Mich. 111. 
It has been declared by some authorities 
that even where it is prohibited from 
selling its real estate in any other way 
than the statute provides, yet it may 
mortgage its property without any order 
ofthe court. Manning v. Moscow Presby. 
Society, 27 Barb. 52; South Baptist So- 
ciety v. Clapp, 18 Barb. 35. 

7 Mad. Ave., ete., Church v. Baptist 
Church, 73 N. Y. 82. 
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Application to the court for the sale of real property of a reli- 


gious corporation, when required to be made at the instance of the 
corporation, must be made, not by the trustees, but by a majority 
of the members or corporators,! but an express vote of the cor- 
porators, authorizing such application by the véstry or trustees, 
is not necessary, where no question is raised as to the good faith 
of the application or the propriety of the proposed disposition? 
Even where the statute requires an order of court in such cases, 
a religious corporation has power to contract for the sale of its 
real estate, subject to the approval of the court ; and, as soon as 
that sanction is obtained, the corporation is bound by the con- 
tract. It is not necessary, or even desirable, that the sanction 
of the court should precede the negotiation of the contract.’ 

So, a provisional order may be made giving a corporation leave 
to sell its real estate. Thus, the order may prescribe that the 
sale may be made for a certain price, and if a proper site for a 


new church can be obtained.’ 


It is no objection to an order allowing a sale that it does not 


direct the application of the moneys arising from the sale. 


The 


court having acquired jurisdiction by a proper application, any 
mere irregularity or defect in the proceeding subsequent to the 
petition, is amendable. Moreover, the application of the pro- 
ceeds may be directed by a separate order.® The court has, 
however, no power to approve sale, for the purpose of closing 
up the existence of the society, and distributing its property. 
The trustees have no power to do this, and the court cannot en- 


large their powers.® 


Effect of Theological Divisions. — In general it may be stated 


! Wyatt v. Benson, 23 Barb. 327. Un- 
less a majority of the corporators ap- 
prove the proposed sale. Mad. Ave., 
ete., Church v. Baptist Church, 2 Robt. 
570. 

* Matter of St. Ann’s Church, 14 Abb. 
Pr. 424; Matter of Second Baptist Soci- 
ety, 20 Abb. Pr. 32g. The consent of all the 
pew owners is not necessary to make out 
acase for granting the trustees leave to 
sell the church edifice. Matter of Brick 
VOL. IV—N. 8. 


14 


that the majority of the members of a religious society consti- 


Presby. Church, 3 Edw. Ch. 155; Matter 
of Ref. Dutch Church, 16 Barb. 237. 


* Bowen v. Irish Presbyterian Cong., 6 
Bosw. 245. 


* Matter of Brick Presby. Church, 3 
Edw., Ch. 155. 


5 Madison Avenue, ete., Church rv. 


_ Baptist Church, 3 Robt. 570. 


6 Wheaton v, Gates, 18 N. Y. 395; 
Matter of Ref. Dutch Church, 16 Barb. 
287. 
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tute the supreme power in the disposition of the property be- 
longing to the society. Thus, it has been laid down that, espe- 
cially in respect to temporalities of the society, the majority must 
govern, and the minority must submit or withdraw.’ Hence, a 
majority may dispose of the church property to pay the debts of 
the society, when necessary for that purpose.? 

Nor is the right of the majority to the property of the society 
affected by a change of doctrine, shown to be a departure from 
the belief of the majority at the time the property was purchased? 
Yet here we are brought to the border of interesting questions 
touching the control of the civil courts over theological differ- 
ences affecting property rights. For we find it declared that 


those having control of church property, under a_ particular 
church organization, have no power to transfer it to a different 
sect or denomination, or to divert it from the purposes for which 
it was dedicated, in violation of the fundamental law upon which 
the organization is based.‘ 

Hence, with regard to controversies of this nature, the net re- 
sult of the authorities, as given in summaries of the subject, is 


as follows: Where property has been dedicated by way of trust 
to the support of a specific religious belief it is the duty of the 
court to see that the property so dedicated is not diverted from 
this purpose.® And in order to ascertain which of the divisions 
of the church adheres to the faith which the donor desired by 
his gift to sustain, it will be proper for the court to inquire into 
questions of religious belief and practice.’ 

If each of the divisions adheres to such faith, so that the ad- 
ministration of the property by either would be an execution of 


1 Miller v. English, 1 Zab. 817. Com- 
pare Trustees v. Bly, 73 N. Y. 328, 829; 
Boone Corp., sect. 274. 

2 Eggleston v. Doolittle, 33 Conn. 896. 
So a compromise of a suit by a majority 
of members is binding upon the Uni- 
versity. Horton v. Baptist Church, etc., 
84 Vt. 309. 

8 Keyser v. Stansifer, 6 Ohio, 363. 

+ Hale v. Everett, 53 N. H.9; Kinkead 
v. McKee, 9 Bush (Ky.), 535; Schnow’s 
Appeal, 67 Penn. St. 188; 2 Wait’s 
Act. & Def. 262. 


5 See Boone Corp., sect. 278. 

6 Watson v. Jones, 13 Wall. 679; M. 
E. Church v. Wood, 5 Ohio, 288; Assoc. 
Ref. Church v. Theolog. Sem., 4 N. J. Eq. 
77; Schnow’s Appeal, 67 Penn. St. 138; 
Kinkead v. McKee, 9 Bush, 585; Swed- 
enborough Church v. Shivers, 16 N. J. 
Eq. 453; Dublin Case, 88 N. H. 459. 
Compare Trustees v. Sturgeon,.9 Penn. 
St. 321. ‘ 

7 Hale v. Everett, 43N.H.9. See 
also Att. Gen. v. Pearson, 8 Mer. 400; 
Att. Gen. v. Clapham, 10 Hare, 540. 
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the trust on which it was given, the property should be shared be- 
tween them, in proportion to their numbers at the time of the 
division." 

In cases involving property acquired in any of the usual modes 
for the general use of a religious society, and free of any special 
trust in favor of particular tenets, the title to the church prop- 
erty of a divided congregation is in that part which is acting in 
harmony with its own laws ;? and the ecclesiastical laws, ete., 
which were accepted among them before the suit began, consti- 
tute the standard for determining which party is right.® 

Illustrations and applications of the foregoing resume are numer- 
ous. Thus, where an independent church obtains a conveyance 
of lands, its severance from various synods through the action of 
a majority of the members in conformity with its laws, usages 
and customs, does not deprive such majority of any rights in the 
property of the church.‘ It has been held, however, that an organ- 
ized church cannot be divested of its property, even by a majority 
of its members entering into a new organization, although they 
adopt the same name, if the old organization still exists as an or- 
ganization. ‘Those who withdraw relinquish any interest in the 
property of the original body.’ Lately, it has been ruled that a 
resolution of a synod declaring certain members, and those who 
might join them, to constitute a congregation, was ultra vires, and 
ineffectual to dispose of the charter and property of the congre- 


gation.® 


1 Nicholls v. Ruggles,37 Ill. 47; and see 
Brooks v. Shacklett, 18 Gratt. 301; Gar- 
tin v. Perrick, 5 Bush, 110; Nelson v. 
Benson, 69 Ill. 27. To these references 
should be added State v. Farris, 45 Mo. 
183; Smith v. Swarmstedt, 16 How. (U. 
8.) 288. 

® Roshi’s Appeal, 69 Pa. St. 462; Fer- 
raria v. Vasconcelles, 23 Ill. 456; Lewis v. 
Watson, 4 Bush, 228; Bauldin v. Alex- 
ander, 15 Wall. 181; Trustees, etc., v. 
Seaford, 1 Dev. Eq. 453. See also besides 
1 Boone’s, citation just given. Winebre- 
mer v. Calder, 43 Penn. St. 244; Berryman 
v. Rees, 11 B. Mon. 287; Baker v. Fales, 
16 Mass. 488; Scott v. Conle, 9B. Mon. 7; 
Harrison v. Hoyle, 24 Ohio St. 254; Louis- 


ville First Presbyterian Church v. Wil- 
son, 14 Bush, 252. 

3 McGinnis v. Watson, 41 Pa St. 9; 
Roshi’s Appeal, 69 Pa. St. 462. The de- 
cisions of the highest church judicatory, 
in such matters, are binding on the civil 
courts. Watson v. Jones, 138 Wall. 679. 

* Lawson v. Kalbenson, 61 Ill. 405. 
See also Lutheran Cong. v. St. Michael’s 
Church, 48 Pa. St. 20. 

5 Harper v. Strams, 15 B. Mon. 48; 
Venable v. Cuffman, 2 W. Va. 310. See 
also Harman v. Dreher, 1 Spear’s Eq. 87; 
Dublin Case, 38 N. H. 459; Shannon v. 
Frost, 8 B. Mon. 258; Hadden v. Chorn,. 
8 B. Mon. 70. 

® Kerr’s Appeal, 89 Pa. St. 97. 
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But, it has also been recently held that the property in the 
churches, etc., of congregations belonging to the Baltimore Con- 
ference of the Methodist Episcopal Church, belonged to those 
members, even though a minority, who did not secede." 

Consolidation. — A cognate subject is that of the consolida- 
tion of religious societies, and its effect upon their property rights. 
Thus, in one instance, two congregations agreed to unite and 
consolidate their property for the common use, and to build, 
upon a site owned by one of them, a church for the use of the 
new congregation. After the union, the new society was incor- 
porated. It was held that the congregations were merged in the 
corporation, that the property of both became the property of 
the corporation, and that the management of it was vested in 
the trustees, to the exclusion of elders and deacons. It was 
further ruled that there was no trust or covenant to rebuild the 
church.? 

So, according to a late decision, where the majority of a par. 
ticular church form a union with another body, holding substan- 
tially the same doctrines, the congregation adhering thereto do 
not forfeit their right to the church property in favor of a 
dissenting minority.® 

Contracts of Religious Societies. — Religious societies which 
are incorporated, possess the character of voluntary incorporated 
associations, which in this country are, in general, legally deemed 
nothing more than ordinary partnerships, and are governed by 
the same rules, especially as to the relations of such an associa- 
tion, or its members, to third persons.* 

But, the deacons of an unincorporated religious society, who 
are, ex officio, agents for the management and control of its 
property and effects, cannot be held personally liable on a con- 
tract made by other agents of the society, unless it be shown 


1 Hoskinson v. Pusey, 32 Gratt. 428. 
Compare Reeves v. Walker, 8 Baxter, 
277. 

2 Cammeyer v. United Lutheran 
Churches, 2 Sandf, Ch. 186, 

% Ramsey’s Appeal, 88 Pa. St. 60. 

* See Abb. Dig. Corp. 47; Tyrrell rv. 


Washburn, 6 Allen, 466; Butterfield ». 
Beardsley, 28 Mich. 412; Babb v. Reed, 
5 Rawle, 151; Wells v. Gates, 18 Barb. 
554; Laford v. Deems, 52 How. 21; Moore 
v. Brink, 4 Hun, 402; Townsend » 
Goweny, 19 Wend. 424; Atkins v. Hunt, 
14 N. H. 205. 
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that the former participated in the appointment of the latter, or 
in some way ratified such contract." 

Where a religious society is a corporation aggregate, and has 
a board of trustees to manage its affairs, such society can con- 
tract only by vote through the aggregate body, or the board of 
trustees, or an authorized agent of either or both.’ 

But, for the trustees of a religious corporation to execute their 
power to bind the corporate body, they must meet as a board, 
so that they may hear each other’s views, deliberate, and decide. 
The separate action of the trustees individually, without meeting 
and consulting together as a board, even though a majority 
should agree upon a certain act, is not binding upon the corpora- 
tion, and does not, and cannot, of itself, create a corporate 
liability .* 

In short, while the authority of the trustees to bind the cor- 
poration will be presumed,* where there is nothing to show its 
mode of making contracts, yet the trustees must act jointly, 
delegate their power, or ratify the acts of one or more of their 
number.’ But the absence of a formal resolution of the board 
will not vitiate its mortgage, made to secure a debt of the society ;° — 
nor does the illegality of the election of trustees de facto, in 
possession, affect the validity of a contract, made with one 
ignorant of such illegality.’ ° 

Agreements Ultra Vires. — The contract made by the corpora- 
tion must not be beyond the scope of its powers, otherwise it 
cannot be enforced by the corporation. This principle has lately 


' Devoss v. Gray, 22 Ohio St. 159. 
See Winship v. Smith, 62 Mo. 118; 2 
Wait’s Act. & Def. 265. 

2M. E. Church v. Sherman, 36 Wis. 
404. See also (according to 2 Wait’s 
Act. & Def. 259) the cases of Constant r. 
The Rector, ete., of St. Alban’s Church, 
4 Daly, 805; The People v. Church of 
the Atonement, 48 Barb. 603; Baptist 
Cong. v. Scannel, 3 Grant’s (Penn.) Case, 
48; Miller v. Church, 4 Phil. (Penn.), 
48. 

Cammeyer v. United, ete., Churches, 
2Sandf. Ch. 229; Constant r. The Rector, 
ete, of St. Alban’s Church, 4 Daly, 305. 


See Dennison v. Austin, 15 Wis. 334; 2 
Wait’s Act. & Def. 265. 

* They are presumably authorized to 
engage services in taking care of the 
church building and grounds. St. Pat- 
rick’s, ete., Church v. Gavalon, 82 Tl. 
170. 

® St. Patrick’s Church v. Gavalon, 82 
Til. 170. Compare cases just cited. 

® Manning v. Moscow Presby. Soc., 
27 Barb. 52. See Kendallville M. E. 
Church v. Schultze, 61 Ind. 611. 

7 Ebaugh v. German Ref. Church, 3 
E. D. Smith, 60. Compare Presby. Soc. 
v. Smithers, 12 Ohio St. 248. 


f 

h 
d 
d 
y 
0 
is 
rb. 
re 
nt, 


206 PROPERTY RELATIONS OF RELIGIOUS SOCIETIES. 


received apt illustrations. It has recently been held that a 
society incorporated for religious worship has no power to con- 
tract for a steamboat excursion to raise money for church 
purposes, and cannot recover for expenses or loss of anticipated 
profits, by reason of a breach of such contract." 

The opinion is so interesting, in its mode of discussing the 
subject, that it deserves extended reproduction. In considering 
the power of the corporation to make the contract, the court, 
after citing the local enactments governing its formation, and 
reciting the objects of its creation, as set forth in the articles of 
incorporation, proceeds in the following strain: ‘* The erection 
of a church edifice appropriate to the congregation is certainly 
within this enumeration, as well as within the general scope of 
the powers which should appertain to a religious society, whether 
intorporated or unincorporated. And the same may be said of 
raising money to pay for the erection. This last was the pur- 
pose which moved the First Bryan Baptist Church to undertake 
to conduct an excursion from Savannah to Beaufort, and to 
charter a steamer for the occasion; there was a debt outstand- 
ing, contracted for the erection of a new brick church, and the 
corporation wished to raise money with which to discharge it. The 
purpose was a worthy and laudable one, and as we have said, was 
Within the charter; but the power to raise money for a proper 
object does not carry with it unlimited discretion as to the means 
of raising it.’’ The restrictions upon the powers of corporations, 
and their application to the case in hand, are then presented in 
this form: ‘* Every corporation must act according to its nature ; 
a trading corporation must trade, a manufacturing corporation 
must manufacture, a banking corporation must bank, a trans- 
portation corporation must carry, a religious corporation must 
preach, teach, minister to spiritual edification, and promote 
works of merey and benevolence. A church incorporated as 
such cannot engage, even for a day, in merchandizing, or in spin- 
ning and weaving, or in banking or broking [sic], or in trans- 
porting freight or passengers. It must derive its income, not from 
the pursuit of any worldly business, but from such property as it 
may happen to own, and from voluntary contributions. How- 


1 Haniman r. First Bryan Baptist Church, 63 Ga. 186. 
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ever urgent its needs for money, it cannot rent a farm to make a 
crop of corn or cotton, nor a store to buy and sell goods, nor a 
livery stable to let out horses and carriages, nor can it hire a ves- 
sel to transport the public upon rivers or the ocean. To charter 
a steamer and sell tickets to the public for an excursion, is to en- 
ter into the responsibilities and hazards of business for gain or 
profit, not mentioned or hinted at in ‘the more efficient worship 
of God, the preservation and perpetuation of said church, and 
the better control and regulation of the property thereof.’ ”’ 
After thus quoting from the articles of incorporation, the court 
digresses into an edifying account of the expenses of preparing for 
the trip and its incidents. ‘* The adventure, it seems,’’ remarks 
the court, ‘* required a considerable outlay of church revenue ; two 
hundred and sixty dollars for the vessel, and eighteen dollars and 
fifty cents for the necessary printing, advertising, ice and music. 
This capital was understood to be staked on the success of the 
‘committee’ in selling tickets; but perhaps it was not thought 
of that each ticket sold would, if good for anything, amount 
to a contract on the part of the church to have the buyer 
transported to Beaufort and back, and that a breach of the 
contract would subject the church to an action on each and 
every ticket. What unseemly commotion arose on account of 
the failure of the expedition, may be gathered from the evi- 
dence; a committeeman on board was threatened with a most 
profane form of immersion; two or three fights occurred, a 
man was knocked down with a stool, and one woman ¢ut an- 
other with a razor.”’ 

Church Excursions. — Returning to it: views of the matter 
under discussion, the court then says: ‘* That church members, 
in their individual private capacity, have the right, if they 
think fit, to get up an excursion, as a matter of business, for 
the improvement of the church finances, to charter carriages, 
ships or railroad trains for the purpose, and to sell tickets to 
the public, there is no doubt; but it seems to us that an 
artificial entity, which the law creates under the name of a 
corporation, can do nothing of the kind without the authority 
to do it is specially granted.’’ Entering into further distinc- 
tions, the opinion proceeds: ‘* We are looking at transactions 
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which involve business dealings with the public, and not merely 
at an excursion undertaken by the congregation for devotional 
exercises, celebrations or recreation. It may be that the cor- 
porate resources might be drawn upon for an excursion of 
this character, and the corporate functions of the church be 
enlisted in heading and conducting it. Possibly, also, it would 
be competent for a church, as a corporation, to hire a vessel 
to convey from place to place a company sent out to solicit 
contributions for the supply of its wants, or to swell its ex- 
chequer. In this country, all support of religion being volun- 
tary, there can be no question that solicitation is within the 
scope of the powers which every religious corporation enjoys. 
If a church in Savannah wanted to employ a vessel to carry 
a party over to Beaufort to collect funds by contribution, per- 
haps it might do so.’’ ** The present case,’’ said the court 
(per Bleakley, J.), in conclusion, ‘* does not require us to settle 
this question. What was attempted was to conduct a day’s 
carrying business with the public, and to employ a vessel for 
that purpose. The church was incorporated for no such end, and 
as means to the ends for which the corporation was created, we 
think the enterprise was neither necessary nor appropriate. The 
contract was, therefore, ultra vires.’’ It was, consequently, held 
that there could be no recovery for the expenses incurred in pre- 
paring for the excursion, nor for the profits lost on account of 
the failure of the voyage ; but that the recovery must be limited 
to the amount paid as hire for the vessel, with interest upon it. 

Minister's Salary. —Of contracts within the powers of the 
corporation, among the most important are those with the minis- 
ter of a congregation.'. A contract to pay an annual salary to 
the pastor of a church, so long as he should continue to officiate 
as such pastor, is valid in law, and can be dissolved only by mu- 
tual consent.’ If the salary of a minister be not paid, he may 
recover by action against the corporation.’ In order to sustain 

' See Boone Corp., sect. 282; Wait on * Ebaugh ». German Ref. Church, 8 
Churches, 2 Act. & Def. 254 et seg.; Abb. E. D. Smith, 60; Myers v. Baptist Soc., 
Dig. Corp. 705. 38 Vt. 614; Jones v. Mt. Zion Cong., 30 

2 First Religious Soc. in Whitestown La. An. (pt. 1) 711; Landers v. Frank 
v. Stone, 7 Johns. 112. See also Connitt St. Church, 15 Hun, 340; Thompson v. 


v. Reformed Church, 54 N. Y. 551; Shel- Catholic Cong. Soc., 5 Pick. 468. 
don v. Cong. Parish, 24 Pick. 281. 
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his suit, he need not show that the trustees. have acted as a cor- 
poration in engaging his services.’ But he cannot, in order to 
satisfy the judgment obtained by him, make a valid levy upon 
the church communion service.? The civil courts have jurisdic- 
tion over the contract between a particular congregation and its 
minister, for the services of the latter, during the continuance of 
the ecclesiastial relation only ; and the dissolution of this relation 
by the proper ecclesiastical authorities must be regarded as con- 
clusive.? In an action by a minister against a parish for his sal- 
ary, after the parish have voted to dismiss him, it is not compe- 
tent to prove irregular conduct or immorality, in answer to his 
claim, if it was not alleged in the vote of dismissal.‘ 

Creation and Effect of Contract.— The formation of the con- 
tract for salary, and its interpretation, also involve some inter- 
esting questions. Thus it has been ruled that evidence of the 
declaration of a committee of a religious society appointed to of- 
fer terms to a minister, is incompetent to prove the contract of 
the society, unless they were authorized by the association to 
make such admissions.® An arrangement, whereby a minister’s 
salary was in future to vary with the price of the necessaries of 
life, has been sustained as against the minister, where he agreed 
to the provisional decrease of salary. A minister is entitled to 
recover on book account for actual services, as under a contract 
of hire, although he agreed to officiate for such sum as would be 
raised by subscription, and the society failed to collect and pay 
over the subscriptions in full.” Where a minister has been reg- 
ularly settled over a parish, and has been always ready to per- 
form all the duties growing out of the relation so created, and 


' Miller v. Baptist Church, 1 Har. ® Burr vo. First Parish, etc., 9 Mass. 
(Del.) See Vannlisdenr. Wells, 6 Johns. 277. As to what constitutes a sufficient 
85. , memorandum, within the Statute of 


? Lord v. Hardie, 82 N. C. 241. 

5 Connitt v. Reformed, etc., Church, 
55. N. Y. 551. 

* Thompson v. Catholic Cong. Soc., 
ete., 5 Pick. 469. 

5 Johnson v. Trinity Church Soce., 11 
Allen, 128. Nor are extracts from the 
sermon of the minister better proof. 
11 Allen, 123. 


Frauds, of a contract for a minister’s sal- 
ary, see Johnson v. Trinity Church Soc., 
11 Allen 123. 

7 Myers v. Baptist Soc., 38 Vt. 614. 
As to validity of contract made with 
officers de facto, if there is no notice of 
the illegality of their election, see Ves- 
try of St. Luke’s Church v. Mathews, 
4 Desauss. 578. 
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has performed such parochial duties as they would permit him to 
perform, he is entitled to recover his stipulated salary so long as 
the relation continues.' 

Sexton and Organist. —Similar principles govern in arrange- 
ments for the services of other employees. Thus a church ac- 
cepting the services of a sexton is liable to him therefor ; and the 
fact that another party agreed to contribute half his annual sal- 
ary will not defeat his recovery of the whole from the church 
employing him.? But the allowance of a claim for services as 
sexton was held erroneous, where the evidence clearly showed 
that the performance of the duty was voluntary, and that it was 
supposed on both sides that his service was something he was 
spontaneously giving, from a desire to promote a cause he had 
at heart, and not with any intent to get money.* 

So, church music in small country villages or hamlets being 
usually gratuitous, the mere fact that one sings in a choir, or 
plays on an instrument, as an accompaniment, on occasions of 
church service on the Sabbath, raises no implication of pecuniary 
liability against the corporate body. Such service will be pre- 
sumed to have been gratuitous. Hence, to authorize a recovery 
for services as an organist in such a case, it must be clearly 
proved that there was an actual employment of the plaintiff by 
the defendant, and a promise, binding on the corporate body, to 
pay the plaintiff for the service.* 

Liabilities for Debts. — It is often difficult to fix the respon- 
sibility for liabilities incurred, where the trustees of a religious 
corporation make expenditures and disbursements in good faith, 
for the erection of a church building, even though such expendi- 
tures may exceed the amount of the trust; yet they should be 
reimbursed, and the amount so paid charged upon the trust 


estate, if it appears that they have acted with reasonable pru- 
dence.® 


! Thompson v. Catholic Cong. Soc., 
5 Pick. 469; Sheldon v. Oong. Parish, 
etc., 24 Pick. 281; and see Whitney v. 
Brooklyn, 5 Conn. 495. 

2 St. Patrick’s Church v. Abst, 76 
Til, 252. 

5 St. Jude’s Church v. Denberg, 31 
Mich. 287. 


* Van Buren v. Reformed Church of 
Gansevoort, 62 Barb. 495. See2 Wait’s 
Act. & Def. 260, for foregoing remarks on 
payment of sexton and organist. 

5 Bradbury v. Birchmore, 117 Mass. 
569. Compare Devoss v. Gray, 22 Ohio 
St. 159; Winship v. Smith, 61 Me. 118; 
Kloop v. Moore, 6 Kan, 27. 
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In Virginia, it has also been recently ruled that one who has 
made himself liable for the debts of a church, incurred in the 
purchase of land and buildings thereon at the instance of the 
trustees, or who has advanced money for said purposes, may get 
relief in equity by subjecting such property to a sale.? 

A member of a Congregational Church, who is elected its 
treasurer, to receive and invest, in his individual name, the 
funds of the church, and who does so invest them, holds the 
funds as a trustee for the church, and is subject, as such trus- 
tee, to the jurisdiction of a court of equity.’ 

A religious corporation may, by its constitution, limit the 
amount of debt which its trustees may create, without the vote 
or sanction of the society.’ 

A treasurer of a religious society is not justified in giving ne- 
gotiable instruments binding the society without being author- 
ized so to do by a special vote.* 

Subscriptions; Consideration. — The result of considerable 
controversy is, that it is now well settled that voluntary subscrip- 
tions for charitable, educational or religious objects, are valid 
and binding in law.® 

The implied undertaking of the promisee to hold and appro- 
priate the funds subscribed, in conformity with the terms and ob- 
jects of the subscription, is generally regarded as a sufficient 
legal consideration, if there was no other, for the promise of the 
subscriber. The consideration is sometimes found in other 
directions. Thus, where several persons, having in view the or- 
ganization of a religious society, unite in subscribing the neces- 
sary funds, the promise of each subscriber is a sufficient 
consideration for those of the others.’ In this view, the cor- 


1 Linn v. Carson, 32 Gratt. 170. 

2 Weld v. May, 9 Cush. 181; see also 
Brunnemeyer v. Buhre, 32 Ill. 183. 

8’ Wyncoop v. Cong. Soc. of Belle- 
vue, 10 Iowa 185; see Miller v. Church, 
4 Phil. (Penn.) 48. 

* Packard v. Universalist Soc., 10 Met. 
42. 

5 See William’s College v. Danforth, 
12 Pick. 541; Pitt v. Gruth, 49 Mo. 74; 
Cooper v. McCrimmin, 38 Tex. 3883; 
Barnes v. Perine, 1 N. Y. 18; Lathrop 


v. Knapp, 27 Wis. 214; Trustees v. Gar- 
vey, 53 Ill. 461. Compare Galt v. 
Swain, 9 Gratt. 633; Curry v. Rogers, 21 
N. H. 247. 

® Ladies Collegiate Institute v. French, 
16 Gray, 196; M. E. Church v. Garvey, 
53 Ill. 401; North Ecclesiastical Soc. v. 
Watson, 36 Conn. 26; Caul v. Gibson, 3 
Pa. St. 416; Northwestern Conference v. 
Meyers, 36 Ind. 375. 

T Reformed Church v. Brown, 24 How. 
Pr. 76; Christian College v. Handley, 49 
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rect rule! is that if a number of subscribers promise to contribute 
money, on the faith of the common engagement, for the accom- 
plishment of an object of interest to all, and which cannot be 
accomplished save by their common performance, then it would 
seem that the mutual promises constitute reciprocal obligations.’ 
Again, if a subscription is made upon condition that a certain 
additional amount shall be obtained, the labor and expense 
incurred in obtaining such amount is a good consideration for the 
subscription.’ So,in an action to, recover a subscription to a 
religious society, for the purpose of establishing a school, 
where it was alleged that the same was due, and that ex- 
penses had been incurred on the faith of its payment, it was 
held that sufficient consideration was shown to support the prom- 
ise, and that the location of the school was not a condition prece- 
dent to the payment of the subscription.* 

Instances of Valid Subscriptions. —In accordance with the 
foregoing principles, a subscriber to an agreement to pay for the 
erection of anew church is liable on his promise contained in the sub- 
scription paper, to the payees therein named.’ Similarly, wherea 
party earnestly encourages a congregation to go on and build a 
church in a specified locality, and promises a subscription or 
gift of a certain amount, and the congregation builds the church 
accordingly, it can maintain an action on the promise. Recent 
authority is also to the effect that where a party was applied to 
by one soliciting money for building a church, and, orally, 
agreed to give a certain sum for that purpose, it was proper to 
instruct the jury that it was understood that the money was to be 
paid to the church society.’ 


Cal. 847. The money subscribed may be 
recovered by the trustees, after incorpo- 
ration. Wilson v. First Presby. Church, 
56 Ga.654; Willard v. M. E. Church, 66 
Ill. 55. 

1 As stated in Watkins v. Evans, 9 
Cush. 539. 

2 Thompson ». Page, 1 Met. 566 ; Ives v. 
Sterling, 6 Met. 10; McAnly v. Bellinger, 
20 Johns, 89, And that, too, though the 
subscription be to a corporation there- 
after to be formed. Eastern P. R, Co. v. 


Vaughan, 20 Barb. 157; P. & S. P. R. 
Co. v. Griffin, 21 Barb. 454. 

3 Kentucky, etc., Soc. v. Carter, 72 
Til. 247. 

* Northwestern Conference v. Meyers, 
86 Ind. 375. 

5 Caul v. Gibson, 3 Pa. St. 416. 

6 Ryerso v. Cong. of Blossberg, 32 Pa. 
St. 114. 

7 Shelburne M. E. Soc. v. Lake, 51 Vt. 
353. 


8 
t 
( 
{ 


PROPERTY RELATIONS OF RELIGIOUS SOCIETIES. 213 


Another late decision touches upon the title obtained by a 
church accepting two lots from their owner, in payment of his 
subscription, and building a church edifice thereon. It was held 
to acquire an equitable, unconditional title, and the right to a full 
and legal title, and to dispose of the lots, although the former 
owner, instead of giving a deed, merely marked on the plat of 
the city addition made by him, that the lots were donated for the 
use of the church.’ 

Avoidance of Liability on Subscriptions. — Efforts are con- 
stantly made to avoid liability for subscriptions to religious 
societies by setting up various pleas of misapprehension, release 
or retraction, but these defences have not been favored by the 
courts. Thus, it is held not competent for a subscriber to a 
building fund of a religious association to prove, in an action on 
his subscription, that he signed the paper merely upon the assur- 
ance of the agent, who presented it to him, that he wanted his 
signature merely to influence others to sign, and that he should 
never be called upon to pay the amount subscribed by him. For 
it was laid down that, even if such contemplated fraud would 
have the effect to release subsequent subscribers, the defendant, 
who was party to the fraud, could claim no benefit from it.? 

Notice to the parties concerned will not avail, in such cases, to 
free from liability. Thus, a notice to the trustees, after organ- 
ization, that the subscriber will not pay his subscription, made 
before the incorporation, unless a certain person is excluded 
from speaking, while the proffered donation appears at the head 
of the list as an unconditional subscription, is not sufficient to 
release the subscriber from liability.* So, notice given by a 
subscriber to a treasurer, to whom the subscription has been paid, 
not to pay it over, will not protect the treasurer from a recovery 
against him by the society. But there are circumstances when 
a retraction is permissible. Thus, where a promise to subscribe 
has been made to one who has no authority to act as agent for 
the society, in soliciting subscriptions, it may be retracted at 


1 Enos v. Chestnut, 88 Ill. 590. effect, Wilson v. First Presby. Church, 

* Blodgett v. Merrill, 20 Vt. 509. 56 Ga, 554. 

5 Snell v. Trustees of M. E. Church of * Church of the Redeemer y. Craw- 
Clinton, 58 [ll. 290. Compare, to like ford, 43 N. Y. 476. 


e 
d 
2 


214 PROPERTY RELATIONS OF RELIGIOUS SOCIETIES. 


any time before it has been accepted by a vote of the society, or 
by an authorized agent thereof. 

A position, in some respects counter to the prevailing one, has 
been taken by the Supreme Court of Iowa, in regard to sub- 
scriptions for religious purposes, in University of Des Moines », 
Livingston.? It has there been held that a subscription to secure 
the University of Des Moines to the Baptist denomination, was 
without consideration, because made to meet an indebtedness 
already contracted. The opinion quotes Cottage St. M. E. Church 
v. Kendall,’ and regards the case under consideration as very like 
in principle to Stewart v. Trustees of Hamilton College.‘ It re- 
fers also to Limerick Academy v. Davis.’ But it further holds,* 
more in accordance with current authority, that evidence is admis- 
sible to show that an additional amount was raised and expended 
in consequence of the subscription, and cites many cases in sup- 
port. 


James M. Grant. 
San FRANCISCO. 


1M. E, Church v. Sherman, 36 Wis. 3 121 Mass. 528. 
404. * 2 Denio, 408; s.c.1N. Y. 581. 
218 Rep. 584, decided December 12, 5 11 Mass. 113. 
1881, 6 See 25 Alb. L. J. 157. 
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PRIORITY OF DEMANDS AGAINST DECEDENTS’ 
ESTATES. 


(1.) English and American Methods of Payment of Debts of Deceased 
Persons Contrasted. 

(2.) Distinction between Liabilities incurred by the Deceased and 
Expenses of Administration. 


I. EXPENSES TAKING PRECEDENCE OF DEBTS OF THE DECEASED. 


(a.) Of Funeral Expenses. 
(3.) Funeral Expenses as Incident to the Administration, and also 
Considered as Debts. 
(4.) What Constitutes Funeral Expenses. 
(5.) Of the Amount Allowable in Insolvent Estates. 
(6.) Of the Amount Allowable in Solvent Estates. 
(b.) Of Expenses of Last Illness. 
(7.) Whether or not they take Precedence of Other Debts. 
(c.) Of the Costs of Probate and of Administration. 
(8.) What Constitutes Costs of Administration. 
(d.) Of the Absolute Property of the Widow and Minor Children. 
(9.) The Property Set Apart for the Temporary Support of the Family. 
(10.) Distinction between the Absolute Allowance and Distributive Share 
of the Widow and Children. 


Il. Or PROPER. 


(a.) Priority of Debts at Common Law. 
(11.) Classification of Debts. 
(12.) Payment of Debts at Common Law. 
(b.) Priority of Debts Under American Statutes. 
(13.) Funeral Expenses Considered as Debts. 
(14.) Expenses of Last Illness Considered as Debts. 
(15.) Debts Due to the Government of the United States. 
(16.) Debts Due to the State and State Corporations. 
(17.) Debts for Property Held in a Fiduciary Capacity. 
(18.) Judgments. 
(19.) Recognizances, Mortgages and Obligations of Record. 
(20.) Debts by Specialty. 
(21.) Rent. 
(22.) Wages of Servants. 
(23.) Clerks’ and Mechanics’ Wages and Debts for Provisions. 
(24.) Simple Contract Debts. 
(25.) Voluntary Obligations. 
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(1.) Origin of the Common Law System of Paying Debts 
of Deceased Persons. — The payment of the debts and liabilities 
of deceased persons constitutes the principal function of execu- 
tors and administrators. A just regard for the rights of creditors 
produced, in England, the statutes which deprived the ecclesiastical 
courts of their ancient substantially unlimited disposition of the 
goods and effects of persons dying within their jurisdiction, 
The common law courts, and to a still greater extent the chancel- 
lors, undertook to accomplish justice between creditors on the 
one hand and the widow and next of kin on the other, and also 
between creditors themselves, in determining their relative pri- 
orities, assuming a superintending control over executors and 
administrators at law and in equity, and leaving the ecclesiastical 
courts with power to do little more than grant probate of wills 
and appoint administrators. Owing to the heterogeneous ele- 
ments entering into its inception and development, the system of 
administration in England (to which we refer as the common-law 
system ), and particularly the machinery employed to secure the 
payment of debts out of decedents’ estates, has become highly 
intricate, costly and fraught with hazard to even the most pru- 
dent and well-meaning executor or administrator. In America 
this complicated machinery has, in most States, been supplanted 
by a simple, efficient, and inexpensive system under their statutes, 
easily understood by persons of ordinary intelligence, safe and 
speedy in its operation, accomplishing its purpose at a minimum 
of cost and litigation. 

It will be unavoidable, however, in discussing this subject, to 
give at least a meagre outline of the common-law system, not 
only as constituting the law in those States which have not essen- 
tially changed the common law procedure in this respect, but 
chiefly, also, as furnishing a key to the theory and principles 
underlying the statutory systems which take its place in others. 

(2.) Distinction Between the Liability of the Estate for Ex- 
penses Incident to its Administration and Debts Incurred by 
the Decedent. — Before entering upon the consideration of the 
duties and powers of executors and administrators concerning the 
debts proper of their testators and intestates, it must be observed 
that the expenses of administration, including the costs of pro- 
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bate of the will, if any, and of the funeral, take precedence of 
all such debts. These expenses are inseparable from and condi- 
tioned by the prime purpose of administration, which could not 
be accomplished without making them a charge upon the prop- 
erty administered ; they are debts of the decedent only in the 
sense of constituting a necessary incident to the post mortem 
disposition of his property ; and since they imply the act or con- 
tract of the party having charge of the administration, such 
party necessarily incurs a personal liability to discharge them. 


I. Or Expenses Takinc PRECEDENCE OF DEBTS OF THE 


DECEASED. 


(a.) Of the Funeral Expenses. 

(3.) Funeral Expenses Allowable as Incident to the Admin- 
istration, and also Considered as a Debt.—In England, 
funeral expenses, according to the degree and quality of the 
deceased, are to be allowed before any debt or duty whatever,} 
even before a debt due to the crown,? and are placed by Sir 
Williams, in his truly great work on Executors and Administra- 
tors, before expenses of probate and of administration.’ But in 
America, funeral expenses are sometimes classed with debts of 
the deceased, and while they invariably take the first rank of 
debts, yet, when so considered and treated, they are necessarily 
postponed to other expenses of administration. It is clear that 
when the executor voluntarily pays them, he shall be allowed 
such payment before all others, because it is a work of neeessity, 
as well as of charity and piety.* ‘* The burial of the dead is an 
act of public necessity,’’ says Daly, F. J., in Rappelyea v. 
Russell. Hence it is the duty of the executor or administrator 


13 Co. Inst. 202. 

2 Rex v. Wade, 5 Price, 621, 627. 

32 Williams on Ex., sixth Am. ed., 
top p. 1055. 


Stewart, 12 Ad. & E. 773: “Every per- 
son dying in this country, and not 
within certain exclusions laid down by 
the ecclesiastical law, has a right to 


* Gregory v. Hooker, 1 Hawks, 394, 
402; Patterson v. Patterson, 59 N. Y. 
574, 583, et seg.; Wilson v. Shearer, 9 
Metc. 504, 507; Palmes v. Stephens, R. 
M. Charlit. 56. 

51 Daly, 214, 217. He proceeds to 
quote from Lord Denman, Regina v. 


VOL. IV—N. 8. 


Christian burial, and that implies the 
right to be carried from the place where 
his body lies to the parish cemetery 

- The common law casts upon 
some one the duty of carrying to the 
grave, decently covered, the dead body 
of any person dying in such a state of 
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to bury the deceased in a manner suitable to the estate he leaves 
behind him ;' and if this duty, in the absence or neglect of the 
executor, is performed by another, not officiously, but in the nee- 
essity of the case, the law implies a promise to reimburse him 
for the reasonable expenses incurred and paid.? 

But this presumption does not include gratuitous services 
rendered for a deceased friend or relative, such as searching for 
the remains of a missing person, requesting the clergyman to 
perform the burial services, writing and sending to the news- 
papers advertisements for the funeral, depositing the corpse in 
one’s house, and permitting the mourners to assemble there.* 

In this view, then, the necessity of distinguishing between 
funeral expenses as incident to the administration, to be first al- 
lowed to the executor or administrator who paid them, and as 
debts of the estate, is apparent. If the executor or adminis- 
trator neither ordered the funeral, nor made himself personally 
responsible to the undertaker, it would be unjust to hold him 
responsible de bonis propriis for funeral expenses incurred or 
laid out by others. The plea of plene administravit, or want of 
assets, must evidently be admissible against such claim, if the 
assets be exhausted in the payment of other legal expenses of 
administration. As a debt, however, it is, in all the States, 
payable before any debt of the deceased. 


indigence as to leave no funds for that 
purpose . The individual under 
whose roof a poor person dies is bound 
to carry the body, decently covered, to 
the place of burial; he cannot keep him 
unburied, nor do anything which prevents 
Christian burial; he cannot, therefore, 
cast him out so as to expose his body to 
violation, or to offend the feelings, or 
endanger the health of the living; and 
for the same reason he cannot carry him 
uncovered to the grave.” 

1If there are assets: Hapgood v. 
Houghton, 10 Pick. 154, 156. 

2 Patterson v. Patterson, 59 N. Y. 
574, 583. “Wills are generally, and I 


think very properly, not read, nor the 
contents communicated to the executor, 


until the funeral obsequies are ended. 
The necessary rites of humanity require 
prompt action. * * * Nor does the 
fact that the widow said to a stranger, she 
did not intend any one else to pay the 
expenses, and that she did it voluntarily 
out of respect to her husband, constitute 
any bar to her right to recover them:” 
per Mercur, J., in France’s Estate, 75 Pa. 
St. 220, 225. See also Rappelyea v. 
Russell, 1 Daly, 214; Hewett v. Bronson, 
5 Daly, 1, 4. 

’ Hewett v. Bronson, 5 Daly, 1, 4. 

* Adams v. Butts, 16 Pick. 348, 844, 
346; Gregory v. Hooker, 1 Hawks, 404; 
Parker v. Lewis, 2 Dev. L. 21; True- 
man, v. Tilden, 6 N. H. 201; Campfield 
v. Ely, 18 N. J. L. 150. 
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(4.) What Services Allowable as Funeral Expenses. — The 
ancient notions upon the subject of funeral expenses have un- 
dergone some change in England, as well as in America, both 
as to the range of the things included therein, and the magnitude 
of the outlays and charges therefor. Thus it was held in the 
days of William and Mary, ‘that for strictness no funeral ex- 
penses are allowable against a creditor, except for the coffin, ring- 
ing the bell, parson, clerk and bearers’ fees, but not for pall or 
ornaments.’’? ‘* To which,’’ says Dr. Burn,? ‘the expenses of 
the shroud and digging the grave, ought to be added.’’ Feast- 
ing and banqueting were deemed incongruous with the solemnity, 
and expenses for festivals not allowable out of insolvent estates.* 
Mourning apparel for the family has been disallowed, as consti- 
tuting no part of the funeral proper,‘ and in the absence of 
statutory provisions for the purpose, grave-stones, monuments 
and enclosures of burying places, were held not chargeable to 
insolvent estates.° In our own time, funeral expenses are held 
to include carriage hire in towns and cities to convey the family and 
friends to the place of interment,® suitable grave-stones,’ monu- 
ments * and vaults ;* and mourning apparel to enable the widow 


and children to attend decently at the funeral.” 


1 Per Holt, C. J., in Shelley’s Case, 1 
Salk. 296. 

2 4 Burn’s Eccl. L. 468 (9th ed.). 

3 “Dead debtors must not feast to 
make their living creditors fast :” Went. 
Off. Exor, 259, the editor citing 2 Godol., 
ch, 26, sect. 2, to show that the executor 
is chargeable with this species of waste. 

* Flintham’s Appeal, 11 S. & R: 16; 
Johnson v. Baker, 2 Car, & P. 207; Gris- 
wold v. Chandler, 5 N. H. 492; Macknet 
v. Macknet, 24 N. J. Eq. 277, 296; Succes- 
sion of Holbert, 3 La. An, 436. 

5 Brackett v. Tillotson, 4 N. H. 208, 
210; Tuttle v. Robinson, 33 N. H. 104. 

® Donald v. McWhorter, 44 Miss. 124, 
130; but not from one town to another 
and back to attend the funeral: Lund v. 
Lund, 41 N. H. 355, 362. © 

‘ Fairman’s Appeal, 30 Conn. 205, 
209; but not, in New Hampshire, in 
insolvent estates: Lund v. Lund, 41 N. 
H. 855, 362. 


In England, in 


§ Although there be no direction in 
the will for this purpose: Porter’s 
Estate, 77 Pa. St. 43,49. But in New 
York it is held that the administrator 
de bonis non is not liable, even de bonis 
testatoris, on the contract for a monu- 
ment made by the original administrator : 
Ferrin v. Myrick, 41 N. Y. 315, over- 
ruling s. c. in 53 Barb. 76, 88 et seg. In 
Maine the cost of a monument must not 
exceed twenty dollars if the estate is 
insolvent: Rev. Stats. 1871, 516, sect. 57. 

* McGlinsey’s Appeal, 14S. & R. 64. 

10 “Tt would be meting out bitter jus- 
tice to an afflicted widow, deprived of 
her husband in apparently prosperous 
business, to refuse her permission to pre- 
pare herself and her children in a proper 
manner to pay the last solemn duty to the 
departed husband and father, ifultimately 
his responsibilities were to be beyond his 
assets:”” Per King, Pr. in Wood’s Es- 
tate, 1 Ashm. 814, 316. 
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a case where the testatrix had committed ‘* anything not specified ”’ 
to the discretion of the executors, the payment of £93 for mourn- 
ing rings distributed among the friends and relatives of the de- 
ceased was allowed.' The expenses of a post mortem examina- 
tion by a physician, in the interest of science, have been held not 
chargeable as funeral expenses of the deceased.? The estate is 
not liable for the funeral expenses of the widow of the deceased ;* 
nor for a monument ordered by his mother or widow not admin- 
istering ;* and since the husband is primarily liable for the 
funeral expenses of his deceased wife, her estate cannot be 
made answerable if he is solvent.® 

(5.) Amount Allowable When the Estate is Insolvent. — It has 
never been questioned that the funeral expenses must be re- 
stricted to the amount necessary to bury the deceased in the style 
usually adopted for persons of the like rank and condition in 
society. A distinction is drawn in this respect between solvent 
and insolvent estates, and very precise limits were established in 
early times as to the amount allowable against creditors, ex- 
tended from time to time in consequence of, among other things, 
the change in the value of money, and also, no doubt, because 
more liberal views obtained in the course of time. Toward the 
close of the seventeenth century we find lls. 6d. fixed as the 
maximum ;’ in 1745, two pounds were allowed,® and about the 
same time Chancellor Hardwicke announced that at law, where a 
person died insolvent, the rule was that no more shall be allowed 
for a funeral than is necessary — at first only 40s., then £5, and 
at last £10. But he thought this a hard rule, even at law, and 
accordingly allowed £60, holding that the Court of Chancery 


1 Paice v. The Archbishop of Canter- parent upon reasonable observation; he 


bury, 14 Ves. 364, 371. 

* Smith v. McLaughlin, 77 Ill. 596. 

3 Lawall v. Kreidler, 3 Rawle, 300. 

* Lerch v. Emmet, 44 Ind. 331; Foley 
v. Bushway, 6 Ch. Leg. N. 352. 

5 Garvey v. McCue, 3 Redf. 313. 

6 Willard on Ex. 272; 2 Perk. Wms. 
on Ex. 1034; 3 Redf. on W. 248, sect. v 
and authorities cited. In determining 
what is reasonable, an undertaker is 
chargeable with only such knowledge as 
to the decedent’s property, etc., as is ap- 


is entitled to have his bill paid in full, if 
in accordance with decedent’s apparent 
condition, though the estate be insolvent: 
In re Rooney, 3 Redf. 15. 

7 In Baron Powell’s circuit, upon the 
authority of Longuevill, as reported in 
East India Company v. Skinner, Comb. 
842. Butin this case Lord Holt allowed 
£10. 

8 Greenside v. Benson, 3 Atk. 248, 
249. 
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was not bound by such strict rules." In Hancock v. Podmore 
(decided in 1830),? the limit mentioned by Lord Holt was thought 
to be too narrow,but no precise sum fixed as a maximum, £20 being 
allowed as the proper limit under the circumstances of that case. In 
acase arising soon after upon the insolvency of the estate of a de- 
ceased nobleman, in which £2,210 had been expended for the 
funeral, the creditors suggested that £100 would be a reasonable 
sum to allow.® 

It appears from these cases that the same general rule is 
reached for insolvent estates which is applied in cases where the 
assets are sufficient to pay all debts, namely: that the executor 
is entitled to be allowed reasonable expenses, according to the 
decedent’s condition in life. The rule is necessarily the same 
in America, although the distinction between the amounts proper 
in solvent estates and the limit in cases of insolvent estates is 
more practically preserved. Thus gravestones, erected over the 
graves of deceased persons, monuments, enclosures of burial 
lots, ete., are held to be proper funeral expenses, where the rights 
of creditors are not thereby defeated,> but as tombstones need 


not be purchased until the personal representatives have ascer- 
tained the state of the deceased’s assets, they are, it is believed, 
not a proper charge in any case against creditors.® In Louisiana, 


' He remarked, asa reason for allow- 5 Wood v. Vandenburgh, 6 Paige, 277, 
ing so large a sum, that the testator had 285; and cases cited under notes 7, 8, 


directed his corpse to be buried at a 
church thirty miles from the place of his 
death, and it was not certain that the es- 
tate would prove insolvent: Stag v. Pun- 
ter, 3 Atk. 119, 

2 1B. & Ad. 260, 265. 

8 The amount of £2,210 was disallow- 
ed by the V. C.: Bissett v. Antrobus, 4 
Sim. 513. 

*2 Perk. Wms. on Ex. 1087. “No 
precise sum can be fixed to govern exec- 
utors in all cases. It must obviously 
vary in every instance, not only with the 
station in life of each particular testator, 
but also with the price of the requisite 
articles at the particular place.” Citing 
Edwards v. Edwards, 2 C. & M. 612; s. 
c. 4 Tyrw. 438; Reeves v. Ward, 2 Scott, 
395. 


1, 2, supra. But see Springsteen v. 
Samson, 32 N. Y. 703, 714, in which a 
majority of the court refused to allow 
$285 for a monument. 

® Willard on Ex. 273. In Fairman’s 
Appeal, 30 Conn. 205, it is held that 
tombstones are properly a part of the 
funeral expenses, and that under the ad- 
vice of the Court of Probate, a reasonable 
sum may be used by the administrator 
for the purpose of procuring them, even 
though the estate be insolvent. In the 
absence of any statute on the subject the 
propriety of obtaining them and the 
amount to be expended may properly be 
left to the Court of Probate: p. 209; $15 
was the amount claimed in this case, the 
inventory showing personal property of 
the value of $1,787 99. In New Hamp- 
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the judge may reduce the funeral charges of an insolvent estate 
upon request of any creditor to a reasonable rate, regard being 
had to the station of life which the deceased held ; but in no case 
can the judge allow more than $200.! 

(6.) Amount Allowable where the Estate is Solvent. — Impos- 
sible as it is to lay down a precise rule to be followed with 
reference to the funeral expenses allowable to the administrators 
of insolvent estates, there is even greater latitude necessary 
where there are suflicient assets to pay the debts. The circum- 
stances determining what is reasonable in such cases are numer- 
ous, and the degree of importance attached to each incapable of 
exact measurement, impressing themselves more or less strongly 
on different minds. Public opinion and general expectation, 


fashion, the feelings of friends and neighbors ; the age, standing, 
property and habits of life of the decedent, as well as the 
standing and rank in society of the surviving family, must all be 
It must be admitted that the amounts allowed by 
courts are liberal enough ;* if greater economy were insisted on, 
in small as well as in great estates, many a widow, struggling 


considered.? 


under the privations of bitter poverty, would have reason to be 
thankful for being prevented from wasting a substantial part of 


her means upon the fruitless pomp and ceremony of an extrava- 
gantly costly funeral. 


shire, under a statute allowing suitable 
monuments in case of solvent decedents, 
the erection of enclosures for private 
burial grounds was held not to be in- 
cluded: Tuttle v. Robinson, 33 N. H. 104, 
117; and the cost of gravestones was 
specified at from $15 to $30 in estates 
not exceeding $3,000 upon settlement: 
Lund v. Lund, 41 N. H. 355, 363, * How- 
ever ‘proper and commendable,” says 
Sargent, J., “it might be for the remain- 
ing children to erect beautiful and costly 
monuments tothe memory of their de- 
parted parents and friends, yet the offer- 
ing should be voluntary on the part of 
all concerned ;”’ (p. 362.) See the case of 
the Estate of Ehrlacher, 3 Redf.8, and the 


remarks of the Surrogate, pp. 16, et seq.; 
also In re Wood and In re Mount, re- 
ported in 3 Redf. 9, note (*). 

1C. C. Art. 3160, 3161. 

2 8 Redf. on W. 243; Estate of Mil- 
lenovich, 5 Nev. 161, 182. 

3 In Offley v. Offley, decided in 1691, 
£600 were allowed, “Mr. Offley being a 
man of great estate and reputation in 
his country, and being buried there; but 
if he had been buried elsewhere, it seemed 
his funeral might have been more private, 
and the court would not have allowed so 
much:” Finch’s Pr. Ch. 27. And yet 
the personal estate of Mr. Offley was not 
sufficient to pay his debts. 
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(b.) Of the Expenses of the Last Illness. 

(7.) Expenses of Last Lilness, whether Payable before other 
Debts. — Physician’s bills and other expenses of the last illness 
are sometimes classed with funeral bills.!. When a claim is pre- 
sented and allowed against an estate, based upon services 
rendered, or medicines or other goods furnished, with reference to 
the last illness of the decedent, it must take the rank assigned to 
it by statute, if so provided. But it cannot be treated as ex- 
penses of administration, like the funeral, because it necessarily 
accrued before the death, and therefore constitutes a debt of the 
deceased, while the funeral, taking place after the death, cannot 
constitute a debt of the deceased, but only of the executor or 
administrator. It follows that in the account of the executor or 
administrator he can be allowed credit for expenses of last 
illness only as for a debt paid, of whatever class the statute 
assigns to it, and in the absence of statutory preferment, it will 
take rank with other simple contract debts.? 

(c.) Of the Cost of Probate and of Administration. 

(8.) What Constitutes Expenses of Administration, and how 
Allowed. — Expenses for probate of the will and grant of letters, 
as well as all such as are incident to the preservation and admin- 
istration of the estate, must of necessity be paid before debts of 
the deceased of any degree.’ Expenses of administration include 
all reasonable charges and disbursements for the benefit of the 


1 Campfield v. Ely,13 N. J. L. 150, 151: 
Percival MeVoy, Dudley L. 387, 339; 
Rouse v. Morris, 17 Serg. & R. 828 (in 
this case the whole demand for medicines 
and attendance was allowed out of an in- 
solvent estate without reference to the 
last illness; but at the next session of the 
Legislature such preference was limited 
to medicines and attendance during the 
last illness: Pamphlet L. 1830, p. 347); 
Wilson v. Shearer, 9 Metc. (Mass.), 504, 
507; and see post, p. 288, as to priority 
established by the statutes of the several 
States, 

In Texas, claims for funeral expenses 
and of last illness must be presented for 
allowance within sixty days after grant 


of the original letters, otherwise the al- 
lowance to the widow and for the support 
of the family will take precedence: Rev. 
Stats. Texas, 1879, sect. 2016. 

2 United States v. Eggleston, 4 Sawyer, 
199; where there are several creditors, 
and the assets insufficient to pay them 
all, expenses of last illness must be paid 
pro rata: Tweedy v. Bennett, 31 Conn. 
276, 280; Bennett v. Ives, 30 Conn. 329, 
335. 

33 Redf. on Wills, 250; Linton’s 
Succession, 31 La. An, 130, 181; Succes- 
sion of Schmidt, 16 La. An. 257; Lovell 
v. Field, 5 Vt. 215, 221; Sanford v. How- 
ard, 29 Ala. 684, 692; Thompson’s Estate, 
1 Tuck. Sur. 13, 
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estate, such as taxes due on the property of the estate,’ (distin- 
guishable from those due by the decedent, which constitute a debt 
usually preferred to all debts except for funeral, last sickness 
and dues to the United States), the expense of recovering 
property belonging to the estate, wages of laborers hired by the 
executor or administrator to mature crops or complete work of 
which the estate is to reap the benefit,? fees paid to counsel em- 
ployed by the executor or administrator, when necessary,’ or in 
attending to the probate of the will, when contested,‘ and repairs 
necessary upon real estate which is in charge of the admin- 
istrator.® The administrator is personally liable for all expenses 
of this kind,® hence they cannot be treated as the continuation 
of a running account with the testator or intestate in his life- 
time,’ and the executor or administrator may deduct them from 
the assets for which he is accountable ;* but he can give no lien 
upon the real or personal property of the deceased for the 
services of an agent or attorney.’ Since the estate is ultimately 
liable for all such expenses, it would seem rational to allow them 
in a direct proceeding against the estate, or against the adminis- 
trator in his representative character, as is the practice in some 
States ; but the rule is held to be well settled in others, that an 


1 The People v. Olvera, 48 Cal. 492. 360. The liability is fixed and not con- 


2 Nimmo v. The Commonwealth, 4 
Hen. & M. 57. But debts created in 
carrying on a business under provision 
of a will are to be postponed to the pay- 
ment of the testator’s debts, although the 
will directed the whole of his property to 
be responsible for such business: Morrow 
v. Morrow, 2 Tenn, Ch. 549, 556. 

8 Livermore v. Rand, 26 N. H. 85, 
90; Portis v. Cole, 11 Texas, 157; Mar- 
vin’s Estate, Myrick (Prob.), 163; Suc- 
cession of Lauve, 18 La. An. 721. 

* Bennet v. Bradford, 1 Coldw. 471; 
John v. Tate, 7 Humph. 388, 391 (hold- 
ing it to be the duty of an executor to 
employ counsel to maintain the validity 
of the will, if assailed). 

5 Watts v. Howard, 7 Metc. (Mass.) 
478, 482. 

® Ross v. Harden, 44 N. Y. Sup. Ct. 
26, 28, citing Austin v. Munro, 47 N. Y. 


tingent upon the solvency or insolvency 
of the estate upon which he administers: 
Halleck’s Estate, 49 Cal. 111, 115. 

7 Bucklin v. Chapin, 1 Lans, 443, 450. 

8 Harding v. Evans, 3 Port. 221, 223. 

® McMahon »v. Allen, 4 E. D. Smith, 
519, 558. 

10 Behrens v. Leucht, 2 Cin. 217; Ben- 
net v. Bradford, 1 Coldw. 471; John ». 
Tate, 7 Humph. 388, 391. In Mississippi 
itis held that necessaries furnished forthe 
completion of a crop are to be paid out 
of the proceeds of the crop, because only 
the surplus becomes assets; they cannot 
be paid for out of other assets: Emanuel 
v. Norcum, 8 Miss. 150, 154, e¢ seg.; but 
suits may be maintained by executors 
and administrators as such on contracts 
made by them: Bowen v. Bonner, 45 
Miss. 10, 17. 


e 
t 


PRIORITY OF DEMANDS AGAINST DECEDENTS’ ESTATES. 225 


executor may not bind the estate by an executory contract, and 
thus create a liability not founded upon a contract or obligation 
of the testator." Where the expenses of administration are gen- 
eral in their nature, they should be charged generally against the 
estate ; but expenses which attach specifically to particular pieces 
of estate, are to be charged against such pieces.? 

(d.) The Absolute Property of the Widow ang Minor Children. 

(9.) The Property Set Apart for the Temporary Support of 
the Family. — There is another species of liability of the adminis- 
trator paramount to his liability to creditors, peculiar to America 
and of purely statutory origin. Upon the death of the widow 
there is set apart, under the statutes of probably all of the 
States, a quantity of provisions in kind, or a sum of money in 
lieu thereof, or other personal property, sufficient to support the 
widow and dependent children for such period as may be expected 
to intervene before she shall come into possession of her dower 
and distributive share of the personalty, or until she shall have 
been able to provide other means of support.’ This allowance 
takes precedence of the lien of a mortgage given by the deceased 


in his lifetime,* of the lien of a judgment rendered against the 
deceased during his lifetime,’ and in some States to the exclusion 
of creditors, whether ordinary debts, expenses of last illness, 
funeral expenses, or charges of settling the estate.* In some of 


1 Austin v. Munro, 47 N. Y. 360, 366 
(citing Ferrin v. Myrick, 41 N. Y. 315; 
Reynolds v. Reynolds, 8 Wend. 244; De- 
mott v. Field, 7 Cow. 58); Ross v. Har- 
den, 44 N. Y. Sup. Ct. 26, 28; Kerchner 
v. McRae, 80 N. C. 219 (citing earlier 
North Carolina cases to same effect: 
223); Lyon v. Hays, 30 Ala. 430, holding 
that a person rendering services to a trust 
estate, has no recourse against the trust, 
except to subject an equitable demand of 
the trustee to the payment of the debt: 
431, citing Magwood v. Johnston, 1 Hill 
Ch. 228, 232, 

? Patton’s Estate, Myrick (Prob.) 241. 

’ Thompson on Homest. and Ex., sect. 
932, 

* Under a statute reserving the main- 
tenance of the widow and children “ not- 


withstanding any debts, dues or obliga- 
tions which the testator or intestate might 
owe:”’ Cole v. Elfe, 23 Ga. 235, 236. See 
also Elfe v. Cole, 26 Ga. 197, Benning, J., 
dissenting. Butit is not superior to liens 
which adhered to the title when the dece- 
dent acquired it: Murphy v. Vaughan, 
55 Ga. 361. 

5 Giddings v. Crosby, 24 Texas, 295, 
299. 

‘6 Kingsbury v. Wilmarth, 2 Allen, 
810. Butin Illinois, if the widow elected 
to take money in lieu of the specific ar- 
ticles enumerated by the statute, she 
could take only as a creditor, and in such 
case the money in the hands of her de- 
ceased husband as guardian of infants 
was payable in preference: Cruce v. 
Cruce, 21 Ill. 46, 52. 
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the States the allowance to the widow is to be brought into the 
inventory and probate account of the administrator ; but they 
are not deemed assets of the estate, and are fully accounted for 
by showing the decree of the judge making the allowance and a 
delivery of the articles pursuant to it.’ In others, the statute 
directs the appraisers-to set apart the allowance to the widow 
and children and to return into court a separate schedule of the 
articles so set apart, with which the administrator has then 
nothing to do.?_ In Ohio, it is held that the widow’s support for 
a year is payable out of the proceeds of the sale of real estate 
recovered by the administrator from a fraudulent grantee.® 
(10.) Distinction Between the Absolute Allowance and Dis. 
tributive Share of the Widow.—The distinction between the 
amount so allowed or set apart for the maintenance of the widow 
and family and the distributive share of the widow and children 
should not be lost sight of ; because the administrator will not be 
allowed credit in his accounting for any charges against the estate 
on account of boarding, clothing, or schooling the minor heirs,‘ 
nor for necessaries furnished to the widow,® nor for medical ser- 
vices rendered to the family after the death of the intestate.® 


II. Or Depts Proper. 

(a.) Classification of Debts at Common Law. 

(11.) Rank or Priority of Debts at Common Law. — Debts 
proper are payable out of the assets remaining after deducting 


1 Hollenbeck v. Pixley, 8 Gray, 521, distribution, he must do it at his own 
524; Sawyer v. Sawyer, 28 Vt. 248. risk, and as an advance upon such allow- 


2? Thompson on Homest. & Ex., sect. 
947; citing Collier v. Collier, 3 Ohio St. 
375; Kapp v. Public Administrator, 2 
Bradf, 258. 

5 Allen v, Allen, 18 Ohio St. 234. 

4 Brewster v. Brewster, 8 Mass. 181; 
Sorin v. Olinger, 12 Ind. 29, 38; Prince 
v. Prince, 47 Ala. 283. 

5 Says Shaw, C. J., in commenting 
upon the effect of the statute allowinga 
part of the estate to be set apart for the 
support of the family: “Ifthe adminis- 
trator make any advance to the widow or 
heirs before the decree of allowance or 


ance or distribution as may afterward be 
made by the Probate Court; which his 
knowledge of the condition of the estate 
may often enable him to do without any 
real peril to himself. But such advance, 
if made, is of course a charge to the party 
to whom it is made, and not to the estate 
in the hands of the administrator, and 
therefore cannot appear in the adminis- 
tration account:’’ Washburn »v. Hale, 10 
Pick, 429, 482. 

6 Johnston v. Morrow, 28 N. J. Eq. 
827; Bomford v. Grimes, 17 Ark. 567. 
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the widow’s and children’s allowance for their temporary sup- 
port and costs of administration and funeral. At common law 
the order in which they are entitled to be paid is as follows: — 

First. Debts due the crown by record of specialty. 

Second. Certain debts peculiar to the English laws and cus- 
toms, such as debts to the post-office for letters, money due the 
parish from deceased overseers of the poor, funds in the hands 
of officers of friendly societies, regimental debts, etc. 

Third. Judgments of courts of record (except those of for- 
eign countries ), and decrees in equity, rendered against the de- 
ceased in his lifetime. 

Fourth. Recognizances before courts of record or magis- 
trates, and securities by statute, such as the statute merchant, 
statute staple, and the like. 

Fifth. Debts by special contract under seal, and rent.’ 

Sixth. Simple contract debts (those due the crown taking 
precedence of debts due any subject), and damages for injuries 
to the real or personal property of another.? 

(12.) Duty of Executors and Administrators in the Pay- 
ment of Debts. —It is to be observed, that at common law the 
administrator or executor is bound, at his peril, to observe the 
above order of priority in the payment of debts; for if he pay 
those of a lower degree first, having notice of debts of higher 
degree, he must, ona deficiency of assets, answer those of a 
higher out of his own estate. Without notice, however, the 
payment of a debt of lower degree, whether voluntary or com- 
pulsive, may be pleaded in bar of the higher debt. So he 
must plead a debt of higher nature, of which he has notice, in 
bar of an action upon the inferior debt, and riens ultra, if the 
assets are not sufficient for both, else he will be held asadmitting 
sufficient assets to pay both debts. A similar liablity’ attaches 
inthe United States, as will more fully appear further on. 


' The distinction between debts by 22 Perk. Wms. on §x. 1045 — 
specialty and simple contract debts was 1112. e 
abolished by statute 82 and 33Vict., ch. 46, 3’ Harman v. Harman, 2 Show, 492. 
as it had long before been abolished in * Rock v. Leighton, 1 Salk. 310. 
many of the American States. 
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(b.) Priority of Debts Under American Statutes. 

(13.) Funeral Expenses Considered as Debts. — The order of 
priority established by statute in the several States differs more 
or less from that existing at common law, and of course among 
the States themselves. In all of them, however, funeral ex- 
penses either take precedence of all debts, or rank as debts of 
a preferred class; in two of the States only they occupy the 
second place in the order of debts.! 

(14.) Expenses of Last Illness Considered as Debts.— Expenses 
of last illness are also either treated as or ranked with expenses 
of administration in nearly all of the States; and where they 
are treated as debts proper they take rank generally before other 
debts,? except in Florida,’ Kentucky,* Maryland,’ New York® and 
Tennessee,’ in whose statutes no provision is found for expenses 
of last illness. In North Carolina no provision is made for such 
expenses, but claims for medicine and medical attendance for 
twelve months preceding the death, are assigned to the sixth 
class of debts, which precedes general debts. And in Texas 


they rank with funeral expenses if claimed within sixty days, 


otherwise they take rank after the widow’s allowance and ex- 
penses of administration.® 

(15.) Debts due to the Government of the United States. — As 
to debts proper, those which are due to the Government of the 


1 In North Carolina they are post- sect1. In Louisiana they are postponed 


poned to debts constituting a specific 
lien, to the extent of the property covered 
by the lien (Battl. Rev. 1873), and in 
Rhode Island to debts due the United 
States: Publ. St. 1882, p. 485, sect. 1. 

2 In Illinois they are allowable before 
any other debt; but an exception is 
made as to the physician’s bill, which 
ranks with expenses of administration 
after funeral, allowance to the widow and 
children, other expenses of last illness, 
and debts due to the school fund. In 
New Hampshire they rank after rates and 
taxes due the State: Gen. L. 1878, p. 
468, sects. 18-20. In Rhode Island after 
debts preferred under the laws of the 
United States: Publ. St. 1882, p. 485, 


to law charges, and precede wages of do- 
mestic servants: ©. C. Art. 3166-3171, 
and include services for children under 
charge of the debtor; but the privilege 
is conditioned upon the claim being re- 
corded: Succession of Elliott, 81 La. 
An. 31, 37, Spencer, J., citing as au- 
thority Art. 8274 ©. C. 

3 Bush’s Dig. 1872, p. 56, sect. 28. 

* Gen. St. 1873, p. 450, sect. 33. 

5 Rev. Code 1878, p. 464, sect. 173. 

6 Banks. & Br’s. Rev. St. 1875, p. 95, 
sect. 37. 

7 St. 1871, sect. 2350. 

8 Battles’ Rev. 1873. 

® Rev. Stats. 1879, Art. 2037. 
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United States are payable before all others. This is recognized 
by the statutes of some of the States,’ which place debts having 
preference under the laws of the United States in a class pre- 
ceding all other debts (except that in most of them expenses of 
last illness, being treated as on the same ground with funeral ex- 
penses, are preferred). But the preference in favor of the 
United States exists under the law of Congress,’ which super- 
sedes all State legislation, and governs, whether the State statutes 
are silent upon this subject, as is the case in the majority of them, 
or contain inconsistent provisions,’ as in North Carolina* and 
Vermont.’ This principle was first announced by Chief Justice 
Marshall,® not without doubt whether the act of Congress applied 
to other persons than receivers of public money, and with a dis- 
senting opinion so holding of Justice Washington.’ But the 
doctrine so announced has been maintained in a series of deci- 
sions,* and is now fully acquiesced in. It goes a little further 
than the English preference in favor of the crown, which per- 
nitted, before the distinction between specialties and simple con- 
tract debts was abolished, specialties to the subjects, and still 


1 California, Connecticut, Georgia, 
(the two latter placing debts due the 
U.S. and to the State in the same class), 
Iowa, Maine, Massachusetts, Michigan, 
Minnesota, Nebraska, Nevada, New 
York, Ohio, Oregon, Rhode Island, Vir- 
ginia, West Virginia and Wisconsin. 

2, . . Where the estate of any 
deceased debtor, in the hands of execu- 
tors or administrators, shall be insufficent 
to pay all the debts due from the de- 
ceased, the debts due to the United States 
shall be first satisfied: ’’ 1 Stats. at Large, 
515, sect. 5; Rev. St., sect. 3466. If the 
executor or administrator pay any other 
debt of the deceased before such as may be 
due to the United States, he becomes an- 
swerable in his own person and estate to 
the United States: Rev. St., sect. 3467. 

5 United States v. Duncan, 4 McLean, 
607; Commonwealth v. Lewis, 6 Binn. 
266, 269, e¢ seg.; Aikin v. Dunlap, 16 
Johns. 77, 85. 


* Placing taxes assessed in the lifetime 
in the third, and debts due the United 
States, together with debts due the State 
of North Carolina, in the fourth class: 
Battle’s Rev. 1873. 

5 In this State taxes are placed in the 
third, debts due the State of Vermont 
in the fourth, and debts due the United 
States in the fifth class: Rev. L. 1880, 
sect. 2190. 

6 United States v. Fisher, 2 Cr. 358, 
385. 
7 United States v. Fisher, 2 Cr. 387. 

8 Turning mostly upon the effect of 
voluntary assignments in favor of credi- 
tors upon their debts due to the United 
States: United States v. Hooe, 8 Cr. 73, 
88; Thelusson v. Smith, 2 Wheat. 396; 
Conard v. The Atlantic Ins, Co., 1 Pet. 
$86; United States v. Hack, 8 Pet. 271; 
Beaston v. The Farmers’ Bank of Dela- 
ware, 12 Pet. 102, 138; United States v. 
Backus, 6 McLean, 443. 
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permits judgments of record in their favor to be paid before sim. 
ple contract debts due the crown; while the act of Co 
makes no distinction in this respect, but places all debts due the 
General Government before all other debts whatever.’ This 
priority, however, does not operate as a lien upon the property 
of a debtor,’ nor in derogation of a lien existing before his 
death ;* and depends upon notice being given to the executor or 
administrator, either by action against him or otherwise, in de- 
fault of which payment to other creditors will not make him 
liable as for a devastavit.4| The priority of the United States 
only extends to the net proceeds of the property of the deceased, 
after payment of the necessary expenses of administration, in- 
cluding taxes and funeral charges, but not expenses of last illness, 

(16.) Debts Due to the State and State Corporations. — In most 
of the States, taxes, rates, and other dues to the State, rank be- 
fore debts due to citizens. So provided by statute in Alabama,' 
Connectieut,’ Georgia,® Iowa,’ Kansas,’® Maine," Maryland,” 
Massachusetts," Minnesota, Missouri,” New Hampshire,” New 
York,” North Carolina,’® Ohio,” Oregon,” Rhode Island,” South 
Carolina,” Tennessee,” Vermont,” Virginia” and West Virginia.™ 
1 United States v. Duncan, 4 McLean, 16 Gen. L. 1878, p. 468. 


607. " Banks. & Bro., Rev. St. p. 95, sect. 
2 Cases cited ante, notes 6 and 8, 7. 


8 Brent v. The Bank of Washington, 
10 Pet. 596, 610, e¢ seq. 

* Dictum by Marshall, C. J., in 
United States v. Fisher, 2 Cr., note, p. 
390; Aikin v. Dunlap, 16 Johns. per Platt, 
J., 85; United States v. Rickett, 2 Cr. 
Ct. Ct. 553. 

5 United States v. Eggleston, 4 Saw- 
yer, 199. 

® Code, 1876, sect. 2430. 

7 Gen. St. 1875, p. 375, sect. 5. 

8 Code, 1873, sect. 2533. 

® Rev. Code, 1880, sect. 2420. 

1 Dass]. Comp. L. 1879, sect. 2365. 

1 Rev. St. 1871, p. 528, sect. 1. 

2 Rev. Code, 1878, p. 464, sect. 173. 

18 Gen. St. 1860, p. 496, sect. 1. 

4 Biss. St. at L. 1873, p. 664, sect. 121. 

1 Rev. St. 1879, sect. 184. 


8 Battles Rev. 1873. 

Rev. St. 1880, sect. 6090. 

2 St. 1855, p. 372, sect. 25. 

21 Publ. St. 1882, p. 485, sect. 1. 

2 Rev. St. 1873, p. 457. The State 
does not lose its general priority by 
taking special security: Lenoir v. Winn, 
4 Desau. 65, 70. But this priority ex- 
tends unly to such demands as constitute 
a specific lien, such as taxes: State v. 
Harris, 2 Bailey, 598. And it hasno pre- 
rogative over liens, judgments, mort- 
gages, etc., held by citizens: Commis- 
sioners v. Greenwood, 1 Desau. 450, 453. 

% St. 1871, sect. 2350. 

2% Rev. L. 1880, sect. 2190. 

% Code, 1873, p. 941, sect. 25. 

% Code, 1868, containing the er 
statute on this subject. 
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A noteworthy exception in this respect is made by Pennsylvania, 
whose statute directs debts due the Commonwealth to be paid 
last. Taxes and rates due to the respective counties, towns and 
municipalities, are also preferred in some States to debts pay- 
able to citizens.? 

Whether the State is entitled, in the absence of statutory en- 
actment, to the priority claimed by the crown under the common 
law, was doubted in Virginia,* and denied in South Carolina,‘ 
but affirmed in Maryland, in a series of early cases,> and in 


Georgia.* 


(17.) Debts for Property held in a Fiduciary Capacity. — 
Money held by an executor, administrator, guardian, or other 
trustee sustaining a fiduciary relation at the time of his death, 
constitutes a debt corresponding to the second grade of debts in 


1 Brightl. Purd. Dig. 1872, p. 421, 
sect, 85. 

2? Soin Illinois debts due to the school 
fund: Rev. St. 1881, p. 112, sect. 70. In 
Alabama, Iowa, Massachusetts, Minne- 
sota, New Hampshire, New York, North 
Carolina, Ohio, Oregon, South Carolina, 
Vermont, Virginia and West Virginia, 
all taxes or public dues; in Missouri and 
Rhode Island taxes due counties and in- 
corporate towns and cities. Debts due to 
an incorporated bank, owned entirely by 
the State, are not included in the phrase 
“debts due the public:’’ Bank of the 
State of South Carolina v. Gibbs, 3 
McCord, 877; nor in the phrase, “debts 
and arrearages to the State:” Fields v. 
Wheatley, 1 Sn. 351, 353. But in Geor- 
gia it is held that, although such a debt 
is not, in legal contemplation, due the 
State: The Bank of the United States v. 
The Planters’ Bank, 9 Wheat. 904, yet 
the Legislature may give it priority in 
thesame manner: Central Bank of Geor- 
gia v. Little, 11 Ga. 346, 349; Mahone v. 
The Central Bank, 17 Ga. 111, 119; and 
that debts due a railroad owned by the 


England. Such debts are preferred to judgment and simple con- 


State constitute a part of its revenue, and 
are within the statutory priority over 
claims of citizens: State v. Dickson, 38 
Ga. 171, 173. 

5 1 Lomax on Ex. 611, et seg. (2d ed.) ; 
see cases there cited. It was held in 
Leake v. Ferguson, 2 Gratt. 419, 438, that 
aformer case, Nimmo’s Exr. v. The Com- 
monwealth, 4 Hen. & M. 57, had virtu- 
ally decided that this branch of the pre- 
rogutive was not in force in Virginia, and 
that, accordingly, the Commenwealth 
had no greater rights than an individual, 
and took with such pari passu in equity. 

* The State v. Harris, 2 Bailey, 598, 
599. 
5 The State v. Rogers, 2 Har. & McH. 
198, holding simple contract debts due the 
State preferred to all debts, unless of re- 
cord; Murray v. Ridley, 3 Har. & Mc.H. 
171, 176; Contee v. Chew, 1 Har. & J. 
417, preferring judgments in favor of the 
State to other judgments; State v. Bank 
of Maryland, 6 Gill & J. 205, 226; Smith 
v. The State, 5 Gill, 45, 51. 

6 Robinson vr. The Bank of Darien, 18 
Ga. 65, 96. 
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tract debts in Colorado,’ Georgia,’ Illinois,’ Kentucky ,* Virginia, 
and West Virginia. No provision for their preperment seems to 
exist in other States.’ In South Carolina, a debt due from an 
administrator as such is entitled to preference as a bond debt 
and so in Delaware.° 

(18.) Judgments. —Under the English law, debts of record 
come next in order of priority after debts by particular stat- 
utes. They constitute a preferred class also in many of the 
American States, ranking, generally, before specialties. In 
England they are divided into two kinds: (1) judgments of 
courts of record, and (2) recognizances and statutes, which 
have priority in the order stated ; so, in America, judgments and 
decrees in equity, in some instances, constitute a class by them- 
selves, as provided by statute in Arkansas,!° Delaware," Kansas,” 


1 Gen. Laws 1877, sect. 2912. 

2 Code 1873, sect. 2533; Ragland v. 
The Justices, ete., 10 Ga. 65, 78; John- 
son v. Brady, 24 Ga. 1315; but the pre- 
ference of trusts does not include ap- 
pointees of another State: Caruthers v. 
Corbin, 88 Ga. 75, 98. A note given by an 
executor as such, to the legatee, for the 
balance in his hands on settlement, is 
within the statute; but not a note given 
by one executor to the other, for a loan, 
with a third party as security, and turned 
over to the legatees as part of the assets 
of the estate: Latimer v. Sayre, 45 Ga. 
468. The preference does not include 
a debt due for money collected by an 
attorney: Smith v. Ellington, 14 Ga. 
379. 

5 Rev. Stats. 1881, p. 112, sect. 70. 
But only trusts implied by the law: Wil- 
son v. Kirby, 88 Ill. 566; Weer v. Gand, 
88 Til. 490. 

* Gen. Stats. 1873, p. 450, sect. 33; 
Salter v. Salter, 6 Bush, 624, 633; Hem- 
phill v. Lewis, 7 Bush, 214; White v. 
Corrico, 2 Mete. (Ky.) 233; Muldoon v. 
Crawford, 14 Bush, 125. The preference 
extends to the debt of a father who has 
received property belonging to his minor 
child in his capacity as natural guardian, 
although his receipt in that capacity 
would not discharge the executor or ad- 


ministrator from liability to the minor: 
Curle v. Curle, 9 B. Mon. 309. 

5 Code 1873, p. 941, sect. 25. The act 
including in the third class “trustees for 
persons under disabilities’? was held to 
operate prospectively only: Price v. Har- 
rison, 31 Gratt. 114, 117. A bond given 
by a guardian to his ward for the balance 
due him does not merge the debt due in 
a fiduciary character, which remains such 
until it is paid: Yerby v. Lynch, 3 Gratt. 
460, 466; Smith v. Blackwell, 31 Gratt. 
291, 297. 

® Code 1868. 

7 Green v. Brooks, 25 Ark, 318, 822, 

8 Rice v. Cannon, 1 Bai. Ch. 172. But 
see, contra, Rolain v. Darby, 1 McC. 
Ch. 472, 476. 

® Robinson v. Robinson, 3 Harr. 433, 
440. 
10 Dig. 1874, sect. 98. Judgments con- 
stitute the third class in this State; but 
only if presented for allowance in the 
Probate Court within one year aftergrant 
of letters; if not, they must be placed in 
the fifth class: Keith v. Parks, 81 Ark. 
664. A delivery bond judgment is enti- 
tled to be placed in the third class: Ed- 
dins v. Graddy, 28 Ark. 500, citing earlier 
cases, 

" Laws 1852 (ed. of 1874), p. 546. 

2 Dassl. Comp. L. 1879, sect. 2365. If 
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Maryland,’ Minnesota,’ Missouri,’ New Jersey,‘ New York,® and 
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North Carolina ;* but in others they are classed with mortgages, 
recognizances, and other liens existing at the time of the debtor’s 
death, as in California,’ Georgia,’ Indiana,’ Nevada,” Oregon," 


South Carolina,” and Texas.” 


In some of the States the 


statutes formerly giving priority to judgments have been re- 
pealed ;** in the majority of them it has never been given, and 
since the order of priority in the payment of debts of deceased 


the judgment is a lien on real estate, then 
it is to be paid without reference to clas- 
sification, except that the first and second 
class shall have precedence. To be valid 
against the administrator, he must have 
the same notice as of other demands: 
Scroggs v. Tutt, 20 Kas. 271, 274. 

1 Rev. Code 1878, p. 464, sect. 173. 

2 Biss. Stat. at L. 1873, p. 664, sect. 
121. 

3 Including judgment on attachments 
levied in the debtor’s life-time: Rev. 
Stats. 1879, sect. 184. Butif liens upon 
real estate, then to be paid out of pro- 
ceeds of the sale thereof, without refer- 
ence to classification, except that first and 
second class debts shall be first paid: 
Kerr v. Wimer, 40 Mo. 544, 553. They 
must be presented to the Probate Court 
for classification: Wood v. Ellis, 12 Mo. 
617; Carondelet v. Desnoyer, 27 Mo. 36, 
38. Upon dune notice to the administra- 
tor: Bryan v. Mundy, 14 Mo. 458; Ew- 
ing v. Taylor, 70 Mo. 394, 398, overruling 
Gibson v. Vaughan, in which the contrary 
was intimated. 

* Rev. Stats. 1877, p. 764, sect. 58, 

5 Banks & Br. Rev. Stats. 1875, p. 95, 
sect, 37, applying only to judgments 
docketed and decrees enrolled: Steven- 
son v. Weisser, 1 Bradf. 343; Trust v. 
Harned, 4 Bradf. 394. And such judg- 
ments are payable out of the personal as- 
sets according to their priority in time of 
docketing, without regard to the fact that 
some of them were docketed more and 
some less than ten years: Ainslie v. 
Radcliff, 7 Paige, 439, 447. 

* Battl. Rev. 1873. Only judgments 


docketed, and if the judgment of a court 
not of record, there must be notice to the 
administrator: The State v. Johnson, 7 
Tred. L. 231, 282. 

7 2 Codes & Stats. 1876, sect. 1643. 

® Code 1873, sect. 2538. According to 
existing priority. The preference of 
mortgages and other liens on specific per- 
sonal property extends to such property 
only. Judgments have priority over 
debts for rent, bonds and other obliga- 
tions, notes and open accounts, and stand 
next in dignity to debts due the public, 
and to be paid according to their date: 
Davis v. Smith, 5 Ga, 274, 282. 

® 2 Stats. 1876, p. 534. sect. 109. 

10 In the order of their dates, to the ex- 
tent of the property covered by the lien: 
Comp. L. 1873, sect. 721. 

Judgments on which execution 
might have issued; mortgages according. 
to date, to the extent of the property cov- 
ered by them: Stats. 1855, p. 472, sect. 
25. 

"® Judgments, mortgages and execu- 
tions; the oldest first: Rev. Stats, 1873. 
Judgments recovered after a fraudulent 
assignment, and a sale by the assignee, 
before proceedings to set aside the as- 
signment, are to be paid pro rata with 
simple contract debts: Le Prince v. 
Guillemot, 1 Rich. Eq. 187, 221. 

18 Mortgages and other liens to the ex- 
tent of the property, the oldest first: Rev. 
Stats. 1879, Art. 2037. 

% So in Pennsylvania, by act of 1834: 
Deichmann’s Appeal, 2 Whar. 395, 396. 
And in Kentucky, in 1839: Place v. Old- 
ham, 10 B. Mon. 400, 
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persons is in all of them fixed by statute, the common-law pref- 
erence in favor of judgments does not exist. 

A distinction, analagous to that made in England between judg- 
ments of a court of record and those of a court not of record, has 
sometimes been drawn ;) but both principle and authorities seem 
to militate against such view. The reason of the preference 
given to judgments over other demands against the estate of a 
deceased person is the same which gives a preference to special- 
ties over simple contract debts: the liability of the debtor in the 
former case is ascertained and unquestionable, in the latter it may 
“be disputed and defeated. Hence, it is held that the judgment of 
a justice of the peace takes the same rank as the judgment of a 
court of record.? 

As at common law,’ so in America, the preference, where it is 
given, extends only to domestic judgments: the judgments of 
sister States or foreign countries are placed in the same class with 
simple contract debts.* 

The preference given is, by the terms of the statute, confined 
to judgment rendered during the lifetime of the deceased debtor, 
It extends in no case to a judgment against the administrator.’ 


1 Sherwood v. Johnson, 1 Wend. 443, 
446, holding that a judgment of a justice 
of the peace, not being that of a court of 
record, must be postponed to the judg- 
ment of a court of record, and ranks with 
specialties. 

2 Except that in some States the ad- 
ministrator must take notice of a judg- 
ment of a court of record, but not of that 
of a justice of the peace until notice has 
been served upon him: The State v. 
Johnson, 7 Ired. L. 231, 232; Stevenson 
v. Weisser, 1 Bradf. 348. In Missouri 
there is no difference between the judg- 
ments of courts of record and those not 
of record: Bryan v. Mundy, 14 Mo. 458, 
461. Nor was there in Pennsylvania 
when judgments were still preferred: 
Patterson v. Rumsey, 1 Binn. 221. 

5 Duplex v. De Koven, 2 Vern. 540. 

4 M’Elmoyle v. Cohen, 13 Pet. 312; 
Harness v. Green, 20 Mo. 316; Gainey v. 


Sexton, 29 Mo, 449; Brown v. Public Ad- 
ministrator, 2 Bradf. 103; Cameron ov. 
Wurtz, 4 McC, 278. 

5 Davis v. Smith, 5 Ga. 274, 290; 
Bernes v. Weisser, 2 Bradf. 212; although 
interlocutory judgment had heen ob- 
tained before the debtor’s death: Thomas 
v. McElwee, 3 Strobh. L. 181; Parker v. 
Gainer, 17 Wend. 559,560. But there 
is a consequence attached to a judgment 
against an administrator, which must not 
be overlooked: Where it is the duty of 
the administrator to represent the insol- 
vency of the estate to the court as soon 
us he ascertains it, then, if he suffers 
judgment to go against him before he 
represents it insolvent, he is liable, with 
his sureties, for the full amount of such 
judgment, without regard to the assets 
on hand: Newcomb »v. Goss, 1 Mete. 
(Mass.) 333, 335. 


PRIORITY OF DEMANDS AGAINST DECEDENTS’ ESTATES. 235 


But where the damages have been assessed, or a verdict rendered,! 
or where by the rules of the court a judgment may be entered 
after the death of the defendant,’ such judgment will be treated 
as a judgment obtained during the debtor’s lifetime. 

The hardship of the common-law rule requiring executors and 
administrators to take notice, at their peril, of all judgments of 
record against the decedent remaining unsatisfied at the time of 
his death, led to the enactment of a number of statutes, accord- 
ing to the last of which*® no judgment not entered or docketed in 
books kept for that purpose shall have any preference against 
heirs, executors or administrators. The statute of New York, 
extending the preference to judgments docketed and decrees 
enrolled-only, accomplishes the same purpose. In other States, 
by the terms of the statutes, judgments and recognizances, 
mortgages, ete., of record only are intended, of the existence of 
which the executor or administrator may satisfy himself without 
much trouble or expense. In Delaware, the law provides that 
executors and administrators are deemed to have notice of judg- 
ments, decrees, recognizances and mortgages of record in the 
county in which letters were granted. In many of the States, 
as will be shown more fully hereafter, the judgment creditor 
must give the same notice to the executor or administrator as 
other creditors; but in others he is bound by the common-law 
rule: he must, at his peril, take notice of existing judgments, 
and if in ignorance of their existence, he exhausts the estate by 
the payment of inferior claims, he becomes personally liable.* 

The priority accorded to judgments at common law, and in 
some of the States,® is due to their superior dignity, as debts of 
record fixed and unquestionable, over mere choses in action. As 
such, they are payable out of the general assets, without regard 
to their seniority, rateably, if there be not sufficient assets to pay 
allof them in full, and whether of operative force or dormant.® 


' Mills v. Jones, 2 Rich. 393. 5 For instance, in Arkansas, Delaware, 
? Nichols v. Chapman, 9 Wend. 452, Maryland, Kansas, Missouri. 

455; Salter v. Neville, 1 Bradf. 488. § Ainslie v. Ratcliff,7 Paige, 439, 444; 
5 23 and 24 Vict., ch. 38, sect. 3. Trust v. Harned, 4 Bradf. 213; Kerr v. 
‘Nimmo v. The Commonwealth, 4 Wimer, 40 Mo, 544; Tucker v. Yell, 25 

Hen, & Munf. 57. Ark. 420. 
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In other States,’ the preference is based upon their quality of 
constituting a lien upon the property descending, which must be 
first discharged before other creditors can reach the assets, Ip 
these States, the judgments are payable according to their senj- 
ority, the oldest first, and junior judgments are entitled only to 
what is then left.? 

(19.) Recognizances, Mortgages, and Obligations of Record. 
Next in rank to judgments and decrees are, in several of the 
States,’ recognizances, mortgages, and other obligations of record 
for the payment of money. But, as has already appeared,‘ in 
most of the others, which have not abolished the common-law 
distinctions between specialty and simple debts, recognizances and 
mortgages, etc., are placed in the same class of preference with 
judgments.’ In Texas, judgments are not mentioned as preferred 
claims, except in so far as they constitute liens, they may be in- 
cluded in the third class, to the extent of the property which they 
cover. Recognizances differ from ordinary bonds chiefly in this, 
that the latter is the creation of a new debt, or an obligation 
de novo, the former is an acknowledgment on record of a prior 
debt, either to the king or State, or Commonwealth, or any per- 
son, with condition to be void on performance of the thing stip- 
ulated.’ Mortgages, like judgments, may constitute preferred 
debts, as against the general assets, as they do in some of the 
States, or a general debt, as in most of them, besides operating 
as liens upon the property therein pledged Out of this two- 
fold nature of a claim secured by mortgage, arises the ques 
tion, whether it can be enforced against an insolvent estate of a 
deceased person in either or both methods; that is to say, 
whether the creditor can be compelled to foreclose his mortgage 


1 California, Georgia, Indiana, Min- 3 Delaware, New York. 
nesota, Nevada, New York, North Caro- * Ante, (18) treating of judgments, 
lina, Oregon, South Carolina. 5 So in California, Georgia (where a 
2 King v. Morris, 40 Ga. 63; Williams debt for money due from an attorney col- 
v. Price, 21 Ga. 507 (holding that dor- lected by him as such, is classed with 
mant judgments are notentitled to prior- bonds and other obligations: Smith 
ity over bonds and other obligations, and Ellington, 14 Ga. 379) Indiana, Nevada, 
must be revived before the administrator Oregon, South Carolina, 
can pay them, but that it will be devas- ® Rev. St. Texas, sect. 2087. 
tavit not to provide for them according 7 2 Wms. on Ex, 1074. 
to the conditions of the estate. 
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before he is allowed to share in the general assets, or whether he 
is allowed to take his pro rata in the general assets, and then fall 
back upon his special security for the unpaid balance of his 
caim. It is clear that he may proceed against the general assets, 
so far as they consist of personalty, unless restrained by the 
terms of the statute, or by a court of equity ; because the per- 
sonal property is, at common law and in all of the States, the 
primary fund for the payment of all of the decedent’s debts. 
But the policy of the several States differs upon the question 
whether he is allowed his dividend out of an insolvent estate upon 
the whole of his debt, or only upon the balance, if any, after 
realizing on his special security. This question will be further 
considered in connection with the allowance of claims in the 
Probate Courts." 

(20.) Debts by Specialty. —The preference existing at com- 
mon law in favor of debts by specialty, as on bonds, covenants, 
and other instruments under seal, over simple contract debts has 
now been abolished, it is believed, in all the States except Geor- 
gia.’ In that State a distinction is made between liquidated de- 
mands, including foreign judgments, dormant judgments, bonds . 
and other obligations in writing for the payment of money, and 
all debts the amount due on which was fixed or acknowledged by 
the deceased prior to his death, which constitute the seventh class ; 
and open accounts, which constitute the eighth class. In South 
Carolina, the preference given to bonds and debts by specialty 
over simple contract debts was abolished by the Act of March 
%th, 1874, and they now rank with simple contract debts in the 
fifth class, debts due to the public constituting the second, 
judgments, mortgages and executions— the oldest first — the 
third, and rent the fourth class.‘ In all the other States specialty 
debts and ordinary debts are assigned to the same class. 


' Post. Onthe Allowance of Claims. 5 Code 1873, sect. 2533. Breach of 
? “ As there is no distinction made in covenant of warranty of title is a specialty, 
most of the American States, in regard and damages thereon payable rateably 
to the order of payment, between spe- with bonds or other obligations: Davis 
cialty and simple contract debts, most v. Smith, 5 Ga. 274, 285. 
that is found in the English books on this * Heath v. Belk, 12 So. Car. 582, 
subject may be omitted here:’? 3 Redf. 583. 
on W. 259. 
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(21.) Rent. — Debts for rent, which at common law take rank 
with specialties, are preferred to judgments in Delaware, but not 
exceeding the rent due for one year, whether prospective or re- 
trospective.' In Georgia they are postponed to judgments, but 
rank before debts by specialty, taking the sixth class ;? in Mary. 
land they are preferred to judgments,’ in Pennsylvania to all 
debts except for funeral expenses of last illness and servants’ 
wages,‘ and in South Carolina to specialty (now simple contract) 
debts.’ In other States debts for rent are not preferred. But 
rents due or accruing upon leases held by the testator or intestate 
at the time of his death stand upon a different footing from or- 
dinary debts. It is apparent that if such leases are beneficial to 
the estate, the estate would suffer loss by their forfeiture, to 
avoid which a preference may be given to the debt due or aceru- 
ing for the rent.® 

(22.) Wages of Servants. — Wages due to servants constitute 
a preferred class of debts in several States, not exceeding, gen- 
erally, one year in time, and confined to domestic servants and 


laborers on a farm. They constitute the third class in Delaware, 
following next after funeral charges and expenses of last illness ; 
the fourth class in Louisiana, following expenses for last illness ; 
the sixth class in North Carolina, following judgments ; and the 
first class in Pennsylvania, together with debts for funeral and 


late illness. In Alabama debts due to overseers for the year in 
which the death of the debtor occurs, constitute the sixth class, 
and take precedence of other debts. 

The term ‘* servants’’ has been held to mean menial servants,’ 
and to include bar-keepers.* They waive their preference when 
they take bills single with interest and surety in payment.’ Al- 
though the statute restricts the amount of wages preferred to one 


1 At the option of the party entitled, 
either for rent in arrears, or falling due: 
Laws 1852, p. 546. 

2 Code 1873, sect. 2533. 

3 Rev. Stats. 1878, p. 464, sect. 178; 
Longwell v. Ridinger, 1 Gill. 57, 60. 

* Bright. Purd. Dig. 1872, p, 421, sect. 
85. 
5 Rev. Stats. 1873. 


6 3 Bunks & Bro. Rev. Stats. N. Y.%, 
sect. 40; Dennistown v. Hubbell, 10 
Bosw. 155, 164. 

* Those who make part of the family: 
Ex parte Meason, 5 Binn, 167, 176. 

8 Boniface v. Scott, 8 Serg. & R. 351, 
352, et seq. 

* Silver v. Williams, 17 Serg & R 
282, 283 
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year, this time is not confined to the last year of the decedent’s 
life. In Georgia, the lien given by sect. 1974 of the code to 
laborers does not include debts to overseers, unless they work as 
common day laborers on the plantation.’ 

In Maryland it is held that the statute’ gives a lien for wages 
due for work and labor against the property of the debtor, which 
may be enforced against the administrator, but only in the Cir- 
cuit, not in the Orphan’s Court.‘ 

(23.) Wages of Clerks and Mechanics and Debts for Pro- 
visions. —The Code of Louisiana contains a provision not met 
with in the statutes of any other State : it gives preference, against 
living debtors as well as against the estates of deceased persons, 
to debts for supplies of provisions for six months back,® and to 
the salaries of clerks.’ In California, wages due miners, me- 
chanics, salesmen, clerks, servants and laborers for services ren- 
dered within sixty days next preceding the death of their em- 
ployers, not exceeding one hundred dollars in amount, rank in 
priority next after expenses of administration, and before any 
other debts of the deceased person.’ 

(24.) Simple Contract Debts.— After all preferred debts 
have been discharged, simple contract debts and liabilities of the 
deceased of any nature are entitled to payment pro rata, except 
that in some of the States a further classification is introduced, 
based upon the time of presenting the claim for allowance. 
Thus, in Kansas, all claims, without regard to quality, exhibited 
during the first year after grant of letters, are placed in thé fifth, 
all exhibited after the first and within the second year, in the 
sixth, and all exhibited after the second and within the third year, 
in the seventh class of claims. In Arkansas, Missouri and Texas 
claims presented during the first year of administration are placed 
in a class preceding that to which claims presented during the 
second year are assigned; and so in Iowa, demands presented 
within six months take precedence over those presented subse- 
quently. 


' Martin’s Appeal, 33 Pa. St. 395, 396. 5 Code, Arts. 3175-3180. 

? Rust v. Billingslea, 44 Ga. 305, 318. 6 Jb. Art. 3181. 

* Publ. Code, Art. 1, sects, 99-103. 7 Code of Civ. Pr. sect. 1205; Bel- 
‘ Everett v. Avery, 19 Md. 186, 151. knap’s Prob. L., p. 203. 
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In these States it is held that the failure to present a preferred 
claim (entitled to either one of the classes preceding general 
debts) within the first period of administration postpones it to 
these classes. The reason for this is obvious and of binding 
force: to enable the court to determine whether the assets are 
sufficient to pay any one of the preferred classes in full, and if 
not, to determine the amount of the dividend payable, it is 
necessary that the total amount of debts, upon which payment is 
to be made, be known to the court. But neither the administra- 
tor nor the court can take notice of the existence of a debt 
which has not been brought to the notice of the administrator in 
the method pointed out by the law; from which it follows that in 
the order of payment of debts, required to be made at the end 
of the given period of administration, all claims must be ignored, 
whether entitled to a preferred class or not, which have not been 
exhibited during the first year. And if the order of payment so 
made exhausts the estate, the administrator cannot be held liable 


for a debt subsequently brought to his notice.’ It is not neces- 


sary, however, that the claim be actually proved, if proper notice 
has been given, or if it has been filed, to secure to it its preferred 
_ class,? if it be proved before the limitation of the time for pre- 
senting claims has expired ;* and the priority secured by bringing 
an action against the administrator (one of the modes of notifying 
him of a claim provided by statute) is not lost by taking a vol- 
untary non-suit in such action.‘ 


1 Hence a judgment not presented for 
classification during the first year, must, 
in Missouri, be placed in the sixth class: 
State Bank v. Tutt, 44 Mo. 366; in pre- 
senting a judgment for allowance, the 
same notice is required as in case of other 
demands: Ewing v. Taylor, 70 Mo. 394; 
Bryan v. Mundy, 14 Mo. 458. In Arkan- 
sas a judgment not presented within the 
first year, takes the fifth instead of the 
third class: Keith v. Parks, 31 Ark. 664. 
But in Pennsylvania a preferred debt is 
payable out of the assets in the adminis- 
trator’s hands, although not presented 


within the first year: Greenough’s Ap- 
peal, 9 Pa. St. 18. 

2 Chandler v. Hockett, 12 Iowa, 269. 

% Noble v. Morrey, 19 Iowa, 509, 511. 

4 Tevis v. Tevis, 28 Mo. 256, Scott, J., 
dissenting : 259; nor, in Iowa, will it be 
affected by the limitation of the next class, 
but may be established subsequently, be- 
fore the time fixed for the final settlement 
of the estate: Goodrich v. Conrad, 24 
Towa, 254. So ofa claim presented within 
the time limited, it may be proved sub- 
sequently if the continuance was neces- 
sary: Wile v. Wright, 32 Lowa, 451. 
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(25.) Voluntary Obligations. —It is, in conclusion of the con- 
sideration of the subject of priority in the payment of debts of 
deceased persons, to be observed that merely voluntary bonds or 
covenants are to be postponed to the payment of all bona fide 
debts for valuable consideration, though constituting a valid 
demand against the executor or administrator. 

J. G. Worrner. 


Sr. Louis. 


12 Wms. on Ex. 1082; 8 Redf. on W. 259, Pl. 2; Stephens v. Harris, 6 Ired. 
Eq. 57, 60. 
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Tuk Lawyer's RerEReENCE oF Law Books anp Citations. By Cuarues 

C. Soute. Boston: Soule and Bugbee. 1883. 

Mr. Soule states that during seventeen years of experience as a law 
book seller, the want which he has heard most frequently expressed by 
lawyers bas been for a convenient desk-book to give thorough but con- 
densed information about reports and text-books, together with a prac- 
tical index to abbreviations. Then he tells us how he conceived the 
idea of the preparation of this book, and carried it out with the assist- 
ance, in a great part, of his father, the late Richard Soule, author of 
‘+A Dictionary of English Synonymes,’’ and other books of reference, 
and also with the aid of various other gentlemen in this country and in 
England, chiefly librarians of public libraries. 

The plan of the work comprehends : — 

I. A list of American Reports, Digests and Statutes, with brief notes 
in regard to editions and peculiarities. 

II. Lists of the English, Irish, Scotch and British Colonial Reports, 
with notes. 

The abbreviations recommended in these two parts are such as seem 
to be at once the shortest and the most definite for an American 
lawyer. 

III. An Index of Authors, etc., which serves both as an index to the 
proper names in the first two parts, and as an original list of short titles 
of the principal law journals and of the elementary works now in use or 
often cited. The dates given are those of the copyright entry of the 
last editions. 

IV. An index of subjects, covering the elementary works and period- 
icals in part III. 

V. An Index of Abbreviations, intended to cover not only such as 
have been indicated as correct in the first two parts, but also others, 
whether common or uncommon, correct or incorrect, which have been 
noted by the compiler in reports, digests, text-books, or briefs. 

The preparation of this work must have involved a very great amount 
of accurate and pains-taking labor, much more than would be ordinarily 
required for writing a treatise on some title of the law. Every line ap- 
pears to be the result of an independent search and annotation. Mr. 
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Soule has certainly rendered a very important service to the profession. 
We do not recollect of ever having seen a work — and we do not think 
there is a work in existence — which so accurately presents the same 
amount of matter in the space of 500 pages, and so well arranged for 
reference. The list of abbreviations alone will be found of more value 
than the price of the book to any practitioner, judge, or law writer. 
The reader must not suppose, however, that this is a descriptive work. 
on legal bibliography, except the first two parts, which embrace reports, 
digests, and statutes. It is simply an index, or rather three indexes. 
In the first two parts the author has furnished a great many notes de- 
scriptive of the different editions of the reports, statutes, and digests 
enumerated. But the part which relates to elementary works has ‘not 
been treated in this way, and the book does not in general give us any 
history or description of the works which are catalogued. Thus, under 
the name ‘‘ Chitty, Joseph,’’ we find a reference to Chitty on Bills and 
Notes, 11th edition, by J. A. Russell, London, 1878, and 13th Ameri- 
can edition, by J. C. Perkins, Spriagfield, 1868. But there is no refer- 
ence to the previous editions. We do not refer to this feature by way 
of criticism, but merely to explain the character of the work. Had the 
author adopted the plan of describing each edition of every elementary 
work on the law which has been published in English speaking countries, 
he must have added another volume, and his work would not have been 
what he designed it to be, and what it is, a reference manual. Nor do 
we suppose the learned author himself anticipates that he has gleaned 
the field so thoroughly that omissions will not be found. We detect one 
or two in his index of legal authors. For instance, the American edition 
of Pollock on Contracts, by Mr. Wald, of Cincinnati, is a very meritor- 
ious performance, and yet Mr. Wal@’s name does not appear. in this 
list; although Mr. Perkins appears as the editor of several English 
works, and so do Mr. Waterman and others. Again, we find Prof. 
Ewell, of Chicago, in the same list as the author and editor of several 
important works, but by some oversight his most important work, his 
American edition of Lindley on Partnership, in which he has collected 
and cited about 4,000 American cases, is not noticed. The surprise 
which this book will, however, excite, will not be that there should be 
here and there an omission, but that so few have really occurred. It is 
also proper to state that the American editions of the works just named 
are noticed under the names of their English authors, but without giv- 
ing the name of the American editor. 

This book is a model of good printing and clean proof reading. It 
will earn-for the author and publishers the thanks of the profession. 
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A TREATISE ON THE LimiTATION OF AcTIONS aT Law AND Equity; 
an ApPpENDIxX CONTAINING THE ENGLISH AND AMERICAN STATUTES OF Limita- 
tions. By H. G. Woop, author of “The Law of Nuisances,” ‘“ Master and Ser- 
vant,” “Fire Insurance,” “ Landlord and Tenant,” etc. Boston: Soule & Bugbee, 
Law Publishers. 1883. 

Mr. Wood says: ‘** The radical changes wrought in the Statutes of 
Limitation in the several States of this country within the last twenty 
years, and in the theories applicable thereto, render a new work adapted 
to the present condition of the statutes indispensable.’’ We are sorry 
to see so reputable an author coming before the public with such an 
apology. It is not true that many radical changes have been wrought 
in the Statutes of Limitation of the several States during the last twenty 
years. ‘There is probably no field of legislation which has been touched 
so lightly by the plow of innovation. Nor have there been any radical 
changes in the judicial interpretation of these statutes during the last 
twenty years. There is, perhaps, no subject where judicial decision in 
most of the States has fallen into grooves more uniform, and about 
which there has been less perplexity in the minds of the profession, than 
the construction of these statutes. In some of the newer States, itis true, 
the applications of these statutes in suits involving titles to real estate, 
have been the subjects of renewed struggles. These have been strug- 
gies, for the most part, between untrained members of the profession, 
with equally untrained judges discharging the office of umpire. Here, 
no doubt, there is some confusion; here, no doubt, ‘* radical changes’”’ 
have been wrought through ignorance and incompetence ; and here, no 
doubt, many questions involved in the application of these statutes must 
still be considered ‘‘ unsettled.’’ But, in general, we apprehend that 
no branch of the law resting in statutory enactments is better settled. 
It would be a great gain to the community, and especially to the mer- 
cantile community, if the meaning and applications of the Statute of 
Frauds were as well settled and certain. 

A writer of Mr. Wood’s reputation did not need to make any apology 
for a new book. All his books are useful. All of them have been well 
received and well patronized by the profession. His patrons would like 
him better, and his admirers would admire him more if, instead of such 
an apology, he had said: ‘* My publishers and I, putting our heads to- 
gether, thought we could make a little money by getting out a new 
work on the subject of Statutes of Limitation; and so I have written, 
and they have published this book.’’ We may disguise it as we will, 
but nearly every law book is written to sell. We do not believe that 
any useful law books are now written that are not written with this mo- 
tive. Men who are able to live without performing such drudgery, do 
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not perform it. They may spin out a theoretical work on the general 
subject of jurisprudence, or on some question of law reform; but such 
works are not useful to the struggling lawyer, and they generally go un- 
sold and unread. The most useful book is that which is most bought 
and most read. If you will name a legal author who pretends that he 
is not writing law books to make money, we will show you one who will 
howl his words out on the desert air at the least suspicion that some 
other author is deriving a little advantage from the use of his works, 
and whose life is tortured with the perpetual suspicion that his publish- 
ers are cheating him. 

When we first took up this book and looked at it, the old back-woods 
* saw came into our minds that the man who would grumble about such 
a book. would grumble if he were going to be hung. Mr. Wood has 
packed into 625 pages of text and notes the results of an examination 
of about 6,500 cases. He has given us in an appendix, in full, the 
Statutes of Limitation of England, and of all the American States and 
Territories. This has consumed 235 pages more of brevier. Then he has 
given us an index of forty-six pages. The type used in the text and notes 
is smaller by one or two points than that used in ordinary legal treatises. 
Whatever else may be said of this book, it is thus apparent that it will 
not be possible to say, from any mercantile standpoint, that it is not an 
honest book. 

We have glanced through it with some attention; and we write with 
the feeling that what is ordinarily called a ‘‘ book review’’ is a great 
misnomer, and generally a great humbug; for no man, without a thor- 
ough and extended reading of a law book, and verification of its cita- 
tions, can honestly offer a settled opinion as toits merits. From such an 
examination as is usually given, he can only state surface impressions. 
That which we have acquired from such an examination of this work is 
much the same we have had concerning Mr. Wood’s previous works. 
They are unquestionably the results of a very large measure of pains- 
taking labor, of a mind capable of taking hold of legal principles and 
seizing upon legal distinctions. But as mere literary efforts, they are 
not of the first class. They do not exhibit a first-rate literary style. 
They exhibit one very great defect — one which we incline to think is 
not inherent in the author, but which springs from the rapidity with which 
he writes treatise after treatise upon important titles of the law. This 
defect is a lack of a good and systematic analysis and arrangement. It 
is true that the difficulty of taking the great jumble of American case law, 
particularly upon a subject founded upon statutory enactments, and re- 
ducing it to a system of logical rules, noting, in their natural order, the 
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exceptions and distinctions, is a very difficult task. But if a writer is 
possessed of a logical mind ; if, before he commences to write, he makes 
a provisional arrangement of his materials; if he studies the cases bear- 
ing upon each particular point before he undertakes to put down on 
paper what the law is upon that point; if in this way he prosecutes his 
work slowly and deliberately, he will find that things will crystalize un- 
der his hand and fall into their proper places; each one of the units of 
which his work consists will be in itself properly and symmetrically con- 
structed; these units will be arranged in a natural order; and he will 
find in the end that he has prepared the way for a really good index, 
But if this is not done, if his work remains a jumble, a good index 
will be almost impossible. The work before us does not display a good 
analysis of the subject. There are no larger divisions than chapters 
and none smaller than sections, if we except paragraphing, which is mere 
punctuation. The masses of matter in these 625 pages of text are 
grouped into 26 chapters and 296 sections. Even the titles of his chap- 
ters do not in all cases indicate their contents. We look, for instance, 
for the chapter on torts. We find no distinctive chapter on that subject, 
but we do finda chapter (ch. XV.) entitled Torts quasi e Contractu.” 
We may be very ignorant and little read, but this is the first. time we 
ever saw in a law book the expression ‘‘e contractu’’ instead of ex con- 
tractu. Not that the former is not good Latin ; not that it does not mean 
the same as ex contractu; but the wonder is, why an author should re- 
sort to such an unusual form of expression, unless to show that he does 
understand Latin grammar. ‘Then we should suppose that the matter 
contained in this chapter would relate to the limitation of actions for 
torts which arise out of or are mingled with contract. Notso. Nearly 
everything relates to torts simpliciter; and we find here sections ‘on 
Negligence,’’ Nuisances,’’ ‘* Trover,’’ Trespass,’’ ‘* Criminal Con- 
versation,’’ and even ‘‘ Seduction.’’ The mind is puzzled to conjecture 
how these latter torts can be supposed to have any relation to contract, 
and how the author could possibly have grouped them under such a 
heading. ‘The sections are of every conceivable length, from a few lines 
to several pages. Moreover, it is evident that the author has not set- 
tled upon any uniform rule as to what matter should go into his text 
and what into his notes. Of course, the leading rules are stated in the 
text, and well stated, but quotations from judicial decisions are given 
indifferently, so far as we can see, in the text and in the notes. Mr. 
Wood tells us that, in order to bring together in one volume all the ma- 
terial on the subject, he has been compelled to precipitate much matter 
into the notes which would properly have found a place in the text. 
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_ “But,’’ says he, ‘* this method will be found to detract from the sym- 
metry of the work rather than its usefulness, as the index is very full 
and covers the notes as well as the text.’’ The manner in which this 
index *‘ covers the notes’ is certainly unique. It cannot be at all de- 
scribed except. by presenting a half column for illustration. We will 
just take the first half of page 868. The title is: — 
** ACKNOWLEDGMENT. 
+ Fluctuation in law relating to, 130. 
“ Former theory relating to, 131. 
“Illustrations of old theory, 131, note 1. 
* True theory on which founded, 133-139. 
+ Present theory, 139. 
“Unqualified, raises implied promise to pay, 132, 133, note. 
+ Tilustrations, 132, note 5, 135. 
‘Apply only to assumpsit, 133. 
“Of bond, 134-136. 
Tllustrations, 135. 
‘Conditional, is sufficient, 133, note. 
“Quality of, is for court, 134, note. 
“Question whether made or not, for jury, 154, note. 
“Of tort does not revive right of action, 136. 
“See Galligher v. Hallingsworth, 136, note. 
“See Short v. McCarthy, 136, note. 
“See Whitehead v. Howard, 136, note. 
“See Oothout v. Thompson, 136, note. 
“See Hurst v. Parker, 136, note. ’ 
‘Crucial test as to, 136. 
“See A’Court v. Cross, 138. 
‘See Bell v. Morrison, 139, note. 
“Elements requisite to make efficacious, 159-166. 
“Naked, not sufficient, 145, note. 
“Not to plead statute, statute runs on from date of, 149, note. 
‘See Lance v. Parker, 150, note.’’ 

It is difficult to make up one’s mind what to say of such a perform- 
ance. It illustrates what we have already said, that it is almost impos- 
sible to index a book which has not been properly written. A good in- 
dex to a law book will bring to the outside and place under the eye short 
names or designations of the leading rules, applications, illustrations, 
exceptions, and distinctions relating to each sub-topic. Every line in a 
good index means something, and suggests to the searcher whether it re- 
fers to what he wants to find or not. But what is meant by such ex-: 
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pressions as ** See Galligher v. Hollingsworth, 136, note ;’’ ‘* See Short . 
v. McCarthy, 136, note;’’ ‘*See Oothout v. Thompson, 136, note?” 
The maker of the index might as well say, ‘‘See Thompson’s colt,” or 
“See page 136;’’ ‘“‘See page 136;’’ ‘‘See page 136;’’ for it means 
nothing. 

We repeat that all of Mr. Wood’s books are useful; they are much 
used by the profession and much cited by the courts. We have often 
heard his works spoken well of by practitioners who have used them, 
But he is a professional law-writer. He is one of the half dozen Amer- 
ican gentlemen who have sat down to this laborious and unremunerative 
profession, apparently for life. The making of law books is his art. 
While this is so, it does seem that, so far as technique is concerned, he 
has made no substantial improvement since he wrote his first work nine 
or ten years ago. 

Messrs. Soule & Bugbee have brought out this work in the clean and 
good mechanical style which characterizes all their publications. 


A Law DICTIONARY, ADAPTED TO THE CONSTITUTION AND LAWS OF THE 
UNITED STATES, AND OF THE SEVERAL STATES OF THE AMERICAN UNION; 
WITH REFERENCES TO THE CIVIL AND OTHER SYSTEMS OF FOREIGN Law. 
By Joun Bouvier. Fifteenth Edition. Thoroughly revised and greatly 
enlarged. 2 vols. pp. 841, 857. Philadelphia: J. B. Lippincott & Co. 1883. 
This standard work in its twelfth edition was favorably noticed by 

the AMERICAN in the January number, 1868 (Vol. IL., p. 329). There 

has been no change since in the text until the present edition, pre- 
pared by Francis Rawle, Esq., of the Philadelphia Bar, who has aimed 
to bring the work down fully abreast of the present. Te do this he has 
added some 700 new titles, 250 pages of new matter, and rewritten 
about as many pages of the original text. He has, of course, had as- 
sistance, but the greater part of the work has been done by himself. 

So far as we can determine without elaborate comparisons that work 

is mainly judicious, but some things which we note below are not quite 

creditable. Contrary to custom and good usage, the publisher has not 
placed the reviser’s name on the title page. 

In the notice of the twelfth edition mentioned, the reviewer then 
pointed out that this book's excellence lies in its being largely made up 
of condensed essays on various titles of the law; that it was not par- 
ticularly good as a mere dictionary and definer. ‘The same is true of 
the book as it now stands. There are many titles which have no real 
use; and, asa definer, Judge Bouvier still seems not to have been par- 
ticularly successful. ‘The book is indeed valuable for its definitions, 
but they might be and ought to be greatly improved, in many cases by 
mere omission. 
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We do not understand why the editor undertook to give the substance 
of the State laws relative to acknowledgments, or, if undertaken, why 
it was not done with care. We fear he trusted some one too im- 
plicitly. Hubbell’s Legal Dictionary, even of a half a dozen years ago, 
is, by far a better and a much safer guide. The title referred to is very 
inaccurately done. For most of the States the statutes cited are not 
those recently in force. Thus the Missouri Statutes of 1855 are cited, 
and not those of 1879, which materially differ. For Nebraska, as a 
State, the reference is to territorial laws enacted in 1855, one year after 
the territory was formed, and not even to the State Statutes of 1873, 
passed after the admission of the State in 1867. For California, the 
reference is to the laws of 1850-1853, and not to the modern code of 
the State. ‘These are fair specimens of the more than worthless char- 
acter of the title. The statutes cited are those of a quarter of a cen- 
tury ago. No one should venture to use it. Evenif accurate, it would 
soon become obsolete. 

The articles on the various States are fairly written, but are encum- 
bered by useless statements of statute law which cannot long remain 
accurate, if correct when written. And we are not sure they are so, 
when the title, ‘‘ Missouri,’’ ascribes to the city of St. Louis ‘‘ Muni- 
cipal Corporation Courts,’’ meaning probably police justices; and, 
further, declares that ‘‘ The Court of Criminal Correction has exclusive 
original jurisdiction * * * concurrent with justices of the peace! ”’ 
And these titles are, necessarily, new. A historical synopsis for each 
State was desirable, not a statutory digest. Hubbell gives us that, 
aunually, fresh, and substantially accurate. 

The article on the* courts of the United States is new and full, yet, 
under the sub-title of ‘‘ Provisions common to more than one court or 
judge,’ copied from the United States Revised Statutes,! where juris- 
diction is exclusive, we find an incongruous list of citations to show 
what matters are within the jurisdiction of the State courts. 

The title *‘ Interest ’’ is encumbered with citations of the State statutes 
as to rates and the penalties for usury, and then refers to Hubbell’s last 
year’s Directory, to which due acknowledgment is made. 

Under the title ‘‘ Depositions,’’ we find copied at length the obsolete 
provisions of the United States statute of September 24, 1789, under 
which depositions could be taken ex parte, or on notice from the magis- 
trate, according to distance, and not, as now, only on notice from the 
party taking, or his attorney ; the notice to contain the names of all the 
witnesses. Curiously, too, the early statute is named at the beginning 


1 Rey. Stats. U. S., tit. 13., ch. 12. 
VOL. IV—N. 8. 17 
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of the citations and the Revised Statutes at the end. This signifies 
patching, not revision. Something of same sort is noticeable under the 
head of ‘* Witnesses,’’ where the misstatement is quite as erroneous. 

Naturally, the rewritten and new articles bring down the citations of 
cases nearly to the present, but under many titles the latest citations 
are noticeably ancient. 

We have not sought for these defects. They are obvious, with no 
extended scrutiny, and we could not justly ignore them. They mar the 
book sadly, and many of them are worse than needless. The editor is 
technically, if not morally, responsible for them. Some of his assist- 
ants have, probably, been unworthy of the confidence too fully reposed 
in them. 

Nevertheless, this edition is a marked advanced upon its predecessor, 
and this dictionary is still the best one for the American lawyer. 


HvuBBELL’s LEGAL DirREcTORY FOR 1882-3. J. H. HUBBELL, Editor and Com- 
piler. 407 Broadway, New York: J. H. Hubbell, and Company. 1883. 
That this ‘‘ Annual’’ has reached its thirteenth round is strong evi- 

dence of its usefulness. To bring out a book of this kind year after 

year for thirteen years is to demonstrate that it is managed with ability 


and supplies a real need. The primary value of such a work is its ac- 
curacy. If inaccurate, it is not only useless, but worse than useless. 
This one is not only accurate but brimful of information brought down 
to the very latest dates. To every lawyer in active practice the book is 
a positive boon. There he gets, practically, an epitome of the laws of 
every State concerning collections, the mode of taking depositions, 
acknowledgment of deeds, wills, etc., an epitome of the leading 
branches of law in the several States. He gets also a calendar of the 
courts, Federal, State and Territorial, lists of attorneys and bankers, 
etc., etc. Mr. Hubbell keeps his books always posted up to date. 
From personal experience, extending back to the first volume, we can say 
that Mr. Hubbell’s plan is excellent, its carrying out admirable, and its 
reliability unquestionable. 
Ww. R. W. 


Volume XLI. of Taz American Reports, Published by John D. Parsons, Jr., 
Albany, is just out. So, too, is Volume XLII. of Taz American Decisions, Pub- 
lished at San Francisco, by A. L. Bancroft & Co. 


We have already often and favorably noticed these series in the 
_American and the Southern, yet with the plethora of reports, new and 
old, any intelligent bona fide effort to make accessible in small compass, 
and at small cost, the pith and marrow of the reports of the various States, 
ought to be earnestly fostered and commended by the legal press and 
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profession. These series do honestly, earnestly, and intelligently essay 
to give the profession the cases of general value and authority in all the 
States from the beginning down to the latest issue. 

Mr. Freeman, editor of ‘‘ The American Decisions,’’ is widely known 
as an indefatigable worker, of wide attainments and excellent judgment, 
which are a guaranty of the quality of the work done by himself and 
under his supervision. Mr. Irving Browne, the responsible editor of 
‘The American Reports,’’ is well and widely known for clean cut, incisive 
writing, in which wit sharpens and clarifies wisdom, and rather 
strengthens than impairs the sagacious judgment required in a wise 
selection of the cases really worthy of reproduction in his series. The 
annotations and references enable the reader (as we have often done), 
to find with great readiness all important correlated cases, and to know 
at once their bearing and significance. 

After the lawyer is owner of the reports of his own State (if not 
earlier), and of a few standard text books, it seems to us his next step 
should be to add these two series to his library ; and this even when the 
larger libraries of the city are accessible. It is time and money saved 
to have these reports at hand all the time. Of course, they are not per- 
fect, but they are great aids to the lawyer who seeks to perfect his own | 
work, and their defects are not such as to endanger him, but are rather 
self-correctives. If this seems strong praise, it is because we have used 
the reports and know whereof we speak. 


| 

| 
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The Federal Reporter. Vol. XIII. Cases argued and determined in the Cir- 
cuit and District Courts of the United States. August-November, 1882. Robert 
Desty, editor. St. Paul: West Publishing Company. 1882. Very useful to 
the general practitioner. : 


An Epitome of Leading Common Law Cases, with some Short Notes, chiefly 
intended as a guide to ‘“‘Smith’s Leading Cases.” Fifth Edition. By John In- 
dermaur. American Edition, by Chas. A. Bucknam and Bordman Hall, of the 
Boston Bar. pp. 107. Boston: Soule & Bugbee. 1883. 


Reports of Cases Argued and Determined in the Supreme Court of the State 
of Kansas. A. M. Randolph, Reporter. Vol. XXVIII., pp. 921. Topeka, Kan- 
sas: Kansas Publishing House. 1883. Improved. 


A Practical Treatise on the Law of Nuisances in their Various Forms; in- 
cluding Remedies therefor at Law and in Equity. Second Edition. Carefully 
revised by the author, H. G. Wood. pp. 1071. Albany, New York: John D. 
Parsons, Jr., Publisher. 1883. 


A Treatise on the Law of Mechanics’ Liens on Real and Personal Property. 
Second Edition, enlarged. By Samuel L. Phillips. pp. 847. Boston: Little, 
Brown & Co. 1883. Price, $6.00. 


Reports of Cases Argued and Determined in the Circuit Court of the United 
States for the Second Circuit. By Samuel Blatchford. Vol. XIX. pp. 604. 
New York: Baker, Voorhis & Co. 1883. 


A Treatise on the Law of Bills of Exchange, Promissory Notes, Bank-Notes, 
and Checks. By John Barnard Byles. Seventh American, from the Thirteenth 
London Edition. By Maurice Barnard Byles. With Additional Notes [llustrat- 
ing the Law and Practice in the United States. By George Sharswood. pp. 
567. Philadelphia: T. & J. W. Johnson & Co. 1883. 


A Law Dictionary, adapted to the Constitution and Laws of the United States 
of America, and of the several States of the American Union, with References 
to the Civil and other Systems of Foreign Law. By John Bouvier. Fifteenth 
Edition, Thoroughly Revised and greatly Enlarged. By Francis Rawle, Esq. 
2 vols. pp. 841, 857. Philadelphia: J. B. Lippincott & Co. 1883. 


Stewart’s New Jersey Equity Reports. John H. Stewart, Reporter. Vol. 
IX., Part I., pp. 357. Trenton, N. J.: The W.S. Sharp Printing Company, 
1883. 


Some Experiences of a Barrister’s Life. By Mr. Sargeant Ballantine. A 
New and Revised Edition, from the Sixth London Edition, with Additions, Cor- 
rections, and a New Preface written by the author in America. pp. 532. Phila- 
delphia: J. B. Lippincott & Co. 1883. 
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An Introduction to Municipal Law. Designed for General Readers and for 
Students in Colleges and Higher Schools. By John Norton Pomeroy. Second 
Edition. Vol. I., pp. 570. San Francisco: A. L. Bancroft & Co. 1883. 


Reports of Cases Argued and Determined in the Supreme Court of the State 
of Missouri. Thomas K. Skinker, State Reporter. Vol. LXXV., pp.765. Kan- 
sas City: Ramsey, Millett & Hudson. 1883. 


Introduction to American Law, Designed as a First Book for Students. By 
Timothy Walker, LL.D. Eighth Edition. Revised by Hon. M. F. Force. pp. 
816. Boston: Little, Brown & Co. 1882. 


Reports of Cases Argued and Adjudged in the Court of Appeals of Maryland, 
and in the High Court of Chancery of Maryland, First Harris and McHenry’s 
Reports to First Maryland Reports. Annotated by Wm. T. Brantly of the Balti» 
more Bar. Vol. I. and II. bound together, containing First and Second Harris. 
and McHenry’s Reports. pp. 361, 338. Baltimore: M. Curlander, 1883. A 
yaluable reprint. Price, $6 per double volume. 


Hubbell’s Legal Directory for Lawyers and Business Men. J. H. Hubbell, 
Editor and Compiler. pp. 939. New York: J. H. Hubbell & Co. 1882-83. 
Price, $5. 


The American Decisions, Containing the Cases of General Value and Authority 
decided in the Several States from the Earliest Issue of the State Reports to 
the Year 1869. Compiled and Annotated by A. C. Freeman. Vols. XLI., XLII. 
San Francisco: A. L. Bancroft & Co. 1883. 


The American Reports, Containing all Decisions of General Interest decided 
in the Courts of Last Resort of the Several States, with Notes and References. 
By Irving Browne. Vol. XLI. Albany: John D. Parsons, Jr. 1883. 


A Treatise on the Constitutional Limitations which Rest upon the Legislative 
Power of the States of the American Union. By Thomas M. Cooley. Fifth 
Edition, with Considerable Additions, giving the Results of the Recent Cases. 
pp. 886. Boston: Little, Brown & Co. 1883. Price, $6. 


Remedies and Remedial Rights by Civil Action, According to the Reformed 
American Procedure. A Treatise Adapted to Use in all the States and Terri- 
tories where that System Prevails. By John Norton Pomeroy. Second Edition. 
pp. 881. Boston: Little, Brown & Co. Price, $6. 


A Digest of Statutes, Rules and Decisions, Relative to the Jurisdiction and 
Practice of the Supreme Court of the United States. By Erastus Thatcher. 
Second Edition, with an Appendix of Practical Forms. pp. 602. Boston: Little, 
Brown & Co. 1883. Price, $5. 


NOTES. 


THE American Law Magazine, started last year at Chicago, has closed a brief 
and profitless existence with the February number. 


It was so quickly done for, we wonder what it was begun for. 


PUBLISHERS will please remember in sending us books to name the minimum 


retail price, so that our readers may be apprised of it in our lists of ‘“‘ Books 
Received.” 


THE Kentucky Law Reporter and the Kentucky Law Journal come to us con- 
solidated as the Kentucky Law Reporter and Journal, and published at Frankfort. 
This leaves Kentucky but one local legal journal, which it ought to support 
handsomely. The March number is No. 1., Vol. I., but the first page is 635. 


Morrison’s TRANscrRiPT, lately published by W. H. Morrison, has departed 
this life. It is to be hoped the like fate will not befall the Supreme Court 
Reporter, lately undertaken by the West Publishing Company of St. Paul. 

The profession ought to support a publication, which shall give us, almost at 
once, the latest rulings of the United States Supreme Court. 


ADOLF HERDEGEN, EsqQ., of the Milwaukee Bar, kindly calls attention to the 
late statute of Wisconsin, which now permits proof of handwriting by com- 
parison, thus correcting a statement in Mr. Lawson’s article upon that topic in 
our last number. This error, like one elsewhere noticed, was due to the fact 


that, when the article was written, all the latest State statutes were not accessi- 
ble to the writer. 


IN the death of Sir George Jessel, the English Bench has sustained the loss of 
one who has been regarded by many as its ablest member. The most striking 
thing which has drawn public attention to him is, that the liberal genius of 
England elevated him to the office of Master of the Rolls, notwithstanding the 
fact that he was an Orthodox Jew. Perhaps the most striking proof of the 
advanced position of England in civilization, is that her public men have 
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triumphed over the mean prejudice against the Jews, which still exists in Ger- 
many, and in Russia, and which in the latter country has recently led to the most 
horrible atrocities. We believe that Sir George Jessel was not the only Jew 
who has received such a preferment in England. Mr. Justice Lopes, if we mis- 
take not, is descended from a family of Spanish Jews, the final z of the Spanish 
name having been changed tos. There seems to be little doubt that but for a 
hurt received in Paris in 1881, which has ever since kept Mr. Benjamin in im- 
paired health, he would have been elevated to the bench ere this, and would have 
added another illustrious name to a list so honorable to England. 


At the late meeting of the Missouri State Bar Association, the outgoing Sec- 
retary chronicled the necrology of the bar for the year, with characteristic 
“gush” and effervescence, irrespective of the application. 

Bending with tearful rhetoric over one departed brother, he laid him away 
tenderly at St. Louis, in the classic shades of Bellefontaine Cemetery, but was 
rudely reminded that the real interment took place at Lexington, Missouri, as 
every one but the Secretary well knew. 

Nothing daunted by this misplacement, that zealous official turned to his next 
theme, the untimely taking off of Brother S , of Warrensburg, whose 
attainments, integrity, and promise were duly commended. As the Secretary 
lifted his eyes in quest of responsive moisture, they fell upon the very animate 
figure of the latest lamented brother, who had risen to say that his own demise 


thus recorded, could surprise no one more than himself, and that if it were per- 
mitted to contradict the record, he would prove himself most thoroughly alive 
in all respects. He added that, some months earlier, a former partner of his 
had passed away, whom, possibly, the Secretary intended to eulogize. The 
latter hastily seized the suggestion, and had leave to substitute in his chronicle 
the name of the legal brother whose death made him a real victim. 


THE law journals are, we think, too much in the habit of publishing judicial 
decisions merely because they are out of the way and novel. A good deal 
of mischief is done in this way. The uninformed members of the profession, 
and even the courts, are sometimes misled. We are led to make these observa- 
tions by seeing in the Chicago Legal News an opinion of Doherty, J., of the 
Superior Court of Montreal, in which it is held that a municipal corporation is 
liable for the trespass of a constable in making an illegal arrest. The Court 
of Queen’s Bench of Lower Canada, some years ago, decided the same thing in 
Doolan v. Montreal, (18 Low. Can. Jur. 124). But it ought to be stated that 
the province of Lower Canada, now Quebec, has always been governed by 
French law, and not by the law of England, and that rights in that province are 
now regulated by a civil code, modelled, we believe, after the Code Napoleon. 
The law in the United States, as is well known, is the reverse of what is decided 
by the Canadian court. (Buttrick v. Lowell, 1 Allen, 172; Pollack v. Louis- 
ville, 6 Cent. L. J. 120; Dargan v. Mobile, 31 Ala. 469; 2 Dill. Mun. Corp., sect. 
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773.) The Canadian rule is in conformity with the principles of the civil law, 
and the same appears to have been held in Louisiana, where that law prevails, 
(Johnson v. Municipality No. 1, 5 La. Ann. 100; Wilde v. New Orleans, 12 La, 
Ann. 15. Contra, Stewart v. New Orleans, 9 La. Ann. 461.) It may be more con- 
sonant with justice than the common-law rule; but it is not our law, and, in 
publishing a decision in which it is laid down, a legal journal owes the duty to 
its readers to point out that fact. 


THE extent to which religious opinions still influence legislation in England is 
strongly illustrated by the struggle which long has been, and still is, going on 
in that country on the question whether a man ought to be allowed to marry his 
deceased wife’s sister. There is no doubt that such marriages are in terms for- 
bidden, both by the Old and the New Testament. There is as little doubt that 
there is no reason connected with the good of society why such marriages should 
be prohibited, and, as is well known, they are of common occurrence in the 
United States. The House of Commons has again and again passed bills legal- 
izing such marriages, which have been uniformly defeated in the House of 
Lords. Onarecent occasion the Prince of Wales espoused what may be termed 
the popular side of this question by taking his seat in the House of Lords and 
voting in favor of such a bill. Possibly the pronounced affection whieh is 
believed to exist between his only unmarried sister, the Princess Beatrice, and 
the widowed husband of his deceased sister Alice, the Prince of Hesse-Darmstadt, 
may explain the motive of what must be deemed, under the circumstances, an 
extraordinary act on his part. Itis better, however, to believe that it proceeded 
from an enlightened view of his duty, as the first nobleman in England and the 
heir apparent to the throne, in respect of a question which has assumed the form 
of a public agitation. We see in the public prints that an Engiish nobleman is 
about to visit the United States for the purpose of collecting statistics upon this 
subject. He will have difficulty in getting any statistics with reference to a 
practice which no one regards as unusual, and which produces no particular 
results, except those which come in the ordinary course of things. He will, how- 
ever, find smart law students who will tell him that our law does not allowa 
man to marry his deceased widow’s sister. 


Tux Ohio Law Journal speaks of a general dissatisfaction in that State with 
regard to the manner in which examinations for admissions to the bar are con- 
ducted. It states that there is great irregularity and uncertainty in these 
examinations; that ‘‘at one examination an entire class of two or three dozen 
will be admitted, and at another time, out of a class of a dozen, all but two are 
rejected.” The principle complained of in the Law Journal, however, is that 
so many are rejected. We do not recollect having heard this made a ground 
of complaint from any respectable professional source heretofore. The evil is 
the laxness with which candidates are admitted. In Missouri, for instance, 
where the bar has made strenuous efforts of late years to reform this abuse, 
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the examinations continue, for the most part, to be a farce. Every Circuit 
‘Court can examine candidates for admission, and some of the circuit judges 
are notoriously negligent and even unconscientious in the discharge of this 
duty. The general term of the St. Louis Circuit Court attempted, some years 
ago, to establish and maintain a reasonable standard of examination; but it 
was broken down by the Supreme Court. Candidates rejected by the circuit 
judges found no difficulty in getting admitted without further study by the court 
of last resort. The evil could be remedied to some extent by throwing the 
whole responsibility upon the Supreme Court, as is done in some of the States. 
The examinations would still continue to be very irregular and very unjust, 
unless the court should establish the system of examining only on written 
interrogatories covering the leading subjects of the law, having the questions 
framed and the answers passed upon by a committee of the bar, to whom the 
candidates should be entirely unknown, and then requiring each candidate to 
answer a prescribed number of questions correctly, — say sixty per cent of the 
whole. This is the system pursued by the best law schools, and it is the only 
system which, in its practical workings, secures justice to the candidates, and 
raises such examinations above the dignity of a farce. 


Tue London Law Journal thus calls one learned and accurate American legal 
bibliographer to task for the way he has shown how not to do it in giving the 
pronunciation of English proper names: In regards of the nomenclature of the 


names, as a French translator would say, our ‘‘Cousin’’ Soule seems to have 
been about as successful as the author of the English Common School Geography, 
which a fat American iady journeying in England consulted for the purpose 
of finding out what the English thought of her countrymen. She found out that 
they thought this: ‘* The Americans are a tall, thin and wiry people.”’ ‘‘ English 
surnames,’’ says the Law Journal, ‘‘have always been a terrible puzzle to our 
American cousins, and not the least difficult names are to be found among law 
reporters. American lawyers pride themselves on their accuracy, and will, 
therefore, be grateful for the Legal Bibliography published by Messrs. Soule & 
Bugbee, of Boston, which gives the sound, as nearly as letters can, of such 
reporters’ names as are spelt in a manner most successful in concealing their 
pronunciation. The compiler has had considerable success in conveying the 
right sound to the eye, although the English reader is not always sure that the 
symbol used would be reproduced in an unaccustomed mouth so as accurately 
to represent the proper sound, and in a few instances he is quite sure that the 
speaker has gone wrong. For example, ‘Com’ber-back’ does not express Com- 
berbach, and ‘Com’berbatch’ might be suggested. ‘ Bo-san’key’ for Bosanquet 
may be strictly correct; but it is not the conventional pronunciation of the day, 
which sounds the final ¢. We never heard Ley pronounced ‘ Lay’ but Lee, and 
‘Nay-peer’’ is a somewhat grotesque rendering for Napier. Probably, however, 
‘Wil'less’ for Willes is the furthest from the truth, at least if the reporter’s 
name is rightly pronounced like that of the late Mr. Justice Willes, which is 
monosyllabic. Could not some enterprising person retain a correct speaker at 
the English bar to contide the accent of doubtful names to a phonegraph, which 
might be taken across the Atlantic? Probably if a few such traps for the Ameri- 
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can in England as Cholmondeley and Marjoribanks were thrown in, the impor- 
tation would be generally interesting.” 


Tur Lord Chief Justice ef England has accepted an invitation to deliver an 
address before the Bar Association of the State of New York in the following 
graceful letter: — 


‘*GENTLEMEN: Your letter, of the 3lst of January, has just reached me. 
Allow me to offer to you, and through you to the bar of New York, my grateful 
thanks for the invitation which it contains. I acknowledge in that invitation a 
striking mark of the kindly feeling entertained by the lawyers of a great Ameri- 
can State towards the lawyers of England, engaged as we are in the common 
practice of a common profession, and bound by a law in many respects the 
same. 

“It is matter of regret to me that the distinction you confer and the kindness 
you offer should be conferred and offered in regard of one who unaffectedly 
feels his entire unfitness to represent the great traditions of a body, of which 
he chances to be the highest non-political member; but as I cannot look upon 
the compliment as personal, so neither ought personal considerations to influ- 
ence me in accepting or declining it. I do not feel free to refuse an invitation 
so cordial and generous as yours, and I accordingly accept it and thank you 
for it. 

‘*Two things only further it is fit that I should say: my public duties make it 
impossible for me to leave England before the 10th or 12th of August, a time 
which I fear may be inconvenient to you, but as to which the duties of my office 
leave menochoice. Lastly, Iam obliged to add, that since an illness with which 
I was visited in November, I have not regained my health and strength; and it 
is therefore possible, though I hope not likely, that I may be unable from want 
of strength to undertake the visit. Should I be unhappily prevented from com- 
ing from this cause (no other will prevent me), I need not say I will give you 
the timeliest notice in my power. 

‘“‘IT am, gentleman with great respect, your obliged and obedient humble ser- 
vant. 


** COLERIDGE. 
“1 SussEX SQUARE, LONDON, W., Feb. 10, 1883.”’ 


THEY are trying to get another Supreme Court Commission in Ohio to help 
clear the docket, but there seems to be one insuperable obstacle in the way: 
that is party. The Democrats have the Legislature, and the Republicans have 
the Governor. The Democrats pull back like mules against passing the bill, 
because they are afraid that if it becomes a law, most of the commissioners 
appointed will be Republicans. The same thing defeated the passage by the 
last Congress of the Davis Bill for the relief of the Supreme Court of the 
United States. It passed the Senate and would have passed the House if it 
could have been reached on the calendar, but the Democrats prevented it from 
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being taken up out of its regular order. They would rather have the country 
afllicted with two more years of delay in litigation in the national court of 
last resort, and consequent denials of justice, than have a few more Republi- 
cans appointed to the judicial bench. Even in as intelligent a body of men as 
assembled at the last meeting of the Missouri Bar Association, it was found 
impossible to get a resolution through advocating the Davis Bill; and the rea- 
son was none other than the reason we have stated. This state of things is 
disgraceful to our politics; but the disgrace does not fall upon the Democrats 
alone. It is a stinging disgrace to the Republican party that not a Democrat 
has been appointed a judge of one of the national courts during the last twenty 
years, if we except Judge Keys, who was in President Hayes’s Cabinet. Even 
Mr. Justice Field, whose political sympathies are now with the Democrats, 
was, we understand, when appointed by Mr. Lincoln, affiliated with the Repub- 
licans. There cannot be the slightest doubt that, if the thing were turned 
around, —if a Democratic President were in office, —the Republicans would 
resort to the same mean, obstructive policy, and from the same motive. No 
sadder commentary could be made upon American politics than this; for it 
means that, in a time of profound peace and abundant prosperity, when no 
man can tell what issues are in contest between the two parties, the majority 
of the public men of both parties meanly prefer party to country, and sacrifice 
the public good over the question of filling, from the ranks of the party, a 
few o ffice. 


WE have found the following letter from Judge Deady so good that we let our 
readers share our private pleasure. — [EpiTrors Am. L. REv. 


PORTLAND, OREGON, February 24, 1883. 
To the Editors of the American Law Review, St. Louis, Missouri. 

Dear Sirs: I have taken the “A. L. R.’’ of Boston since its first issue, and 
I hope to keep up my relations with it in its new home and hands. 

The January-February number for 1883, is just received, and I must say that 
“going West’ appears to agree with it. 

In the admirable ‘‘ Digest of Recent Cases,’’ I see you have made lse of that 
unauthorized and abominable abbreviation for the word Oregon — ‘‘ Oreg.”’ 

Permit me briefly to call your attention to the impropriety of its use. 

I don’t know certainly where it originated, but I believe in the departments 
at Washington. I know it has been used in the Department of Justice. It never 
is or was used in Oregon, and that is sufficient, prima facie, to exclude it from 
use everywhere. It violates all rules and usages on the subject of abbrevia- 
tions, besiges being offensive to sight and sound. 

What combination of letters can be more common and meaningless than 
“ O-reg? ” 

Abbreviations of the names of places are usually formed of the first letter or 
syllable, or the first and last letter of such name. 

We were not at liberty to take the first letter of Oregon as our abbreviation, 
for it had become the one for Ohio. The choice was left between the first sylla- 
ble and a syllable formed of the first and last letter, “‘On.’’ The former ‘ Or.”’ 
is in general use and is found in both Worcester’s and Webster’s Dictionary. 
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Some few persons use a combination composed of the first, last and middle 
letter of the word, “ Ogn.,’? but it is arbitrary in form and cannot be pro- 
nounced. 

Please don’t allow the pages of the Review to be used for the spread of this 
horrid nickname and travesty of our beautiful name — Or’-e-gon. 

People do not write Nebrask., Missou., Io., Minne., Wiscon., Dako., Wyo., 
Colo., (?) Cali., Washing., Virgin., Ohi., Indi., Illi., Missis., Flori., Tennes., 
Pennsyl., Massa., or Michi., and why should they write “ Oreg?”’ 

Very truly yours, 
MATTHEW P. Drapy. 


Tue project which Mr. Sergeant Balentine so strongly advocates in his recent 
book, —the creation of a court of criminal appeal, — seems about to be real- 
ized in England. The speech of the Queen at the recent opening of Parliament 
announced that a bill would be brought in for that purpose, and this has been 
done. The want of such a court for the revision of criminal cases tried in the 
Federal courts in this country has long been a stigma upon our national juris- 
prudence. At this writing, the Supreme Court of the United States has before 
it a case removed from the Supreme Court of the State of Missouri by writ 
of error, in which a man was convicted of murder and sentenced to be hanged. 
The question is, whether, after a plea of guilty of murder in the second degree 
at a former trial, which plea was set aside, he could be again put upon trial 
under the indictment for murder in the first degree. At the time when the plea 
was entered, it would have operated to prevent his being retried on the indict- 
ment for murder in the first degree; but the Constitution of the State was 
altered between that time and his subsequent trial so as to change the rule; 
and the question is, whether, in its operation upon him, the Constitution of the 
State is an ex post facto law, and within the prohibition of the Constitution of 
the United States. Now the anomaly of our national jurisprudence is this: 
that if this case had been tried in one of the Federal courts, no such question 
could ever have reached the Supreme Court of the United States. The Consti- 
tution might be violated never so much, and yet, unless the proceedings took 
such a shape as to render the judgment void, so that it could be reached in a 
reundabout way by habeas corpus, it could never get before that tribunal. In 
the case of Kring, the Supreme Court of the United States is reviewing the 
action of three courts, which represent a concurrence in opinion of nine 
judges. If a single Federal judge had violated the Constitution of the United 
States in a flagrant manner, not, however, amounting to more than what is 
termed error, there could be no review in the Supreme Court, as we ynderstand 
the Federal statutes and decisions. A few yearsago a bill passed Congress giving 
a writ of error in criminal cases in the Federal courts. It became known to 
the judges of the Supreme Court, —their docket then, as now, overcrowded 
with litigation, —and we understand that it was vetoed by the President, in 
conformity with their personal retuest. 

[Since the above was written, the Supreme Court of the United States have, 
by a divided court, — five to four, — reversed the Kring case. Thus, jive judges 
have overruled thirteen. As Mr. Bumble said, ‘ the law is an ass.’’} 
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Tue intemperate attacks upon courts and judges which sometimes occur in 
the newspapers, are not the worst annoyances which judges have to endure. 
While giving the daily press credit for a general desire to deal fairly, in their 
observations upon judicial decisions, it must be said that their reports of judi- 
cial proceedings are‘as a general rule mere travesties, disgraceful to journalism. 
In the United States, editors sometimes get killed for publishing libels. The 
verdict of a common jury would, in most cases, justify the homicide; but the 
verdict of a judge would be, ‘‘ Do not kill an editor for publishing a libel; that 
is a part of the machinery by which he gets his living; but if you kill him at 
all, kill him for being a fool; hang him, as the rabble in the play of Julius 
Cesar were going to hang Cinna, the poet, not for being a conspirator, but for 
his bad verses.’’ The most annoying thing which a judge encounters in the 
newspaper reports of his decisions —and this illustrates the standard of aver- 
age daily-newspaper work, —is to find a great mass of stuff that he never said 
attributed to him, and put between quotation points, stuff which was not his 
language at all, but the language of the dishonest Bohemian numbskull that 
tried to make an abstract of his decision. The common and habitual way in 
which the daily newspapers garble the decisions, is to select from an opinion 
sentences or passages. here and there, and string them together between quota- 
tion points, but without the employment of asterisks to indicate where matter 
is omitted, which omitted matter frequently embraces the real point in the case. 
This seems about the height which ordinary reportorial skill is able to reach. 
What the judge said is frequently published in a form which convicts him of 
uttering a jumble of roaring nonsense. A quotation point is put at the begin- 
ning, and another at the end, and by this means the newspaper falsely conveys 
to the public the impression that it is giving what the judge wrote, and as he 
wrote it. We recollect a case where an opinion upon a question of public 
interest was dished up in an evening daily paper between two quotation points. 
The matter thus given consisted in part of what the judge who wrote the opin- 
ion said, in part of what a higher court whose opinion he had quoted, and was 
bound to follow, had said, and in part of what the newspaper reporter himself 
said. A morning paper reprinted it exactly as it was given in the evening 
paper. Then, a venerable clergyman, trying to reform the world, ggt hold of it 
and printed it as an introduction to a pamphlet, of which he circulated several 
thousand copies. Then two German daily newspapers took it up, and had a 
heated discussion as to whether it was a Republican opinion or a Democratic 
opinion, — showing that some of the editors of respectable newspapers rate the 
judges of the courts at the same level with the members of the Legislature 
and the street politicians, and attribute their decisions to the same low and 
creeping motives. 


THE Chicago Legal News, for March 10, says a sensible word on the subject of 
the power of the court to punish for contempt one who becomes surety in a straw 
bond and swears falsely to the amount of his property. Judge Barnum, of some 
court in that city, had such a fellow up before him, and, after consideration, 
declined to commit him for contempt, but held him to answer before the grand 
jury. On the other hand, the Legal News publishes a learned opinion of Judge 
Prendergast of the County Court of Cook County, in which it is held that it is 
a contempt of the court for a person to swear falsely before the clerk of the 


f 
i 
i 


262 NOTES. 


court as to his financial ability, with a view of being accepted as surety on a 
bond given in a judicial proceeding in such court; that such a contempt being a 
contempt of the court, and not a matter connected with the personal dignity of 
the judge, the power to punish it exists, although it was committed while 
another judge was presiding in the court; and sentencing the defendant to be 
imprisoned in the common jail for one hundred days. On the other hand, Judge 
Barnum proceeded on the idea, which seems to be quite fallacious, that because it 
was perjury, therefore it was no contempt. It is obvious that it might be both, 
If a person were to discharge a loaded pistol at a judge while holding his court, 
intending to kill him, he would be guilty of an assault with intent to murder, 
which is a felony, but he would none the less be guilty of a very high contempt. 
This must necessarily be the law, unless it is to be held that the offence against 
the court is merged in the greater offence against the State. Such a doctrine 
would be highly inconvenient and dangerous, because it would remit the power 
of the court to punish for the gravest contempts to the hazard of the discretion 
of a grand jury, the honesty and diligence of a prosecuting officer, and the whim 
of acommon jury. Judge Prendergast clearly shows in his opinion that any 
abuse of the processes of the court, such as taking out process without color of 
right, putting in bail in feigned names, or imposing worthless bail upon the court, 
has always been regarded as a contempt of courtatcommonlaw. See Raysun’s 
Case, Cro. Car. 146; Curtis v. Smith, Chit. Rep. 116; Re Hirst and Ingersoll, 9 


Phila. 216. The Legal News cites the following curious case of the exercise of 
this power: — 


“This power of protecting the court from imposition was exercised very 
sparingly but firmly by Judge Bradwell over twenty years ago in the very court 
over which Judge Prendergast now presides. One of the most notable instances 
was in the cases of The People v. Richard Rainforth, Timothy Fuller and Dr. 
Kendall. Rainforth insured his life for $13,000, made his will, appointed Fuller 
his executor, bought a corpse for $15, pretended to die, had a funeral, and ran 
away. Fuller presented the will for probate and Dr. Kendall gave the certificate 
of death. The court committed Rainforth, for contempt, to jail for one year, 
Fuller for six months and Dr. Kendall for three months. The able counsel who 
represented these parties claimed that it was an unwarranted exercise of the 
power to punish for contempt, and that the parties should have been held simply 
to answer for being guilty of a conspiracy, and made every effort to get Rain- 
forth out before the expiration of the year by habeas corpus and otherwise, but 
failed.” 

It should be said —not as implying any doubt that the power to punish for 
contempt was properly exercised in this last case, but by way of caution — that 
it does not at all follow that because it is found impossible to procure the dis- 
charge on habeas corpus of a party punished for contempt, that his punishment, 
is therefore to be deemed legal; since this writ, as is well known, does not 
extend to releasing persons imprisoned for contempt, where the court inflicting 
the punishment had jurisdiction to punish for contempt. 


Tue Canadian Law Times prints a short paper by W. Seton Gordon, Esq., on 


** Codification of the Law.’’ It deals briefly with the controversy which is going 


on in New York on the subject of a civil code. The writer does not take a 
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very pronounced ground either for or against codification. He thinks that the 
rules of practice of the courts may well be codified, as has been done in Eng- 
land by the recent Judicatory Act, and that if the common law is ever codified, 
the change will be accomplished gradually and piece by piece. It seems that 
New York has twice escaped the advantage or disadvantage of a code by the 
Governor’s veto. The paper of J. Bleecker Miller, Esq., of the New York 
Bar, on the ‘* Destruction of our Natural Law by Codification,’’ is, of course, 
alluded to. The dangers of codification seem to be two-fold: First, hasty, ill- 
considered and ignorant work by those to whose hands the task may be com- 
mitted; second, a destruction of the flexibility of the law. The advantage of 
codification, on the other hand, plainly consists in having the leading rules 
of the law definitely formulated, so that any man, lawyer or layman, may read 
and understand them. A code will not, of course, result in ‘‘ settling ’’ the 
law, but it will result in preventing certain rules of the law from becoming 
unsettled. It will afford a starting point from which the judges can begin their 
work anew, and which will render practically obsolete the great mass of judi- 
cial reports which encumber every good law library, and to which every lawyer 
is obliged to resort before giving advice upon any question at all complicated 
or difficult. On the other hand, a code will check the growth of the law. The 
mass of the common law, which Mr. Bentham justly, as we think, designated 
by the term ‘“judge-made law,’’ was evolved by a long process of forensic 
controversy and judicial labor. It is, in fact, the result of a sort of consensus 
of judicial and professional opinion. Every point, every rule, every exception, 
every application, has been fought over in the courts again and again. It is 
the merit of this law that when it becomes clearly obsolete the judges are able 
to bring themselves to the point of repealing it. But it is not so with law 
which has been enacted by the Legislature. The courts do not feel at liberty 
to disregard the legislative command, no matter how unjust may be the con- 
sequences which flow from obeying it. The flexibility of a code, then, must 
depend upon legislative supervision and amendment. But what can we expect 
in this particular from such Legislatures as we have in the United States? The 
general rule is, that our best and foremost men are never to be found in these 
bodies. The lawyers who become members of them are generally, though, of 
course, not always, young and inexperienced lawyers. The mass of the mem- 
bers of these bodies are, notwithstanding all assertions to the contrary, honest 
men. But whatever they are competent to do, they are not competent for the 
work of amending a code of laws. It is the last thing they are qualified to 
perform. They are no more competent for such a task than a common jury is 
to decide a complicated case. In fact, their most distinguishing characteristic 
is, that they reflect the popular prejudice just as a jury does. The danger of a 
code, then, is, that it takes the guardianship of the law out of the hands of the 
judges and the lawyers, who are qualified by the experience of their life-work 
for such guardianship, and commits it to the legislators selected from the 
masses of the people by universal suffrage, and who are wholly incompetent 
for the discharge of such a trust. By a singular mistake, the printer has made 
Mr. Gordon say that there are already some forty thousand volumes of English 
and American reports, and that each year is estimated to add some ten thousand 
more to the number. What he intended to say was, that there are already some 
four thousand volumes of such reports, and that each year is estimated to add 
some one hundred more to the number. 
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THE recent speech of Roscoe Conkling before the Supreme Court of the 
United States in the California Railroad Tax Case (County of San Mateo », 
Southern Pacific Railroad Company) carries us back to the days of Webster 
and Wirt. As a mere legai argument, it was masterly; as a piece of forensic 
eloquence, it was great. The question seems prosy enough, —the power of a 
State to tax a railroad company in a certain way. Stated more particularly, it 
was, whether the State of California, in imposing an unequal tax upon railroad 
corporations within its limits, had, within the meaning of the Fourteenth 
Amendment, denied to citizens of the United States the equal protection of its 
laws. In other words, Mr. Conkling had the task of convincing the court that 
a provision which was by its framers intended to secure equal rights to the 
negroes of the South, can now be invoked by corporations against discrim- 
inating State legislation. His penetrating mind saw in such a tribunal a great 
question and a great occasion. Perhaps such an occasion had not arisen in 
that court since Mr. Webster argued the Dartmouth College Case. His office 
was to convince the court that the Fourteenth Amendment was not made simply 
for the negro, nor the Mongolian, nor as.the makeshift of a particular exi- 
gency, but that it was a great charter of right, establishing a principle of 
justice for all men and for all time. His speech abounded in eloquent passages, 
of which one only may be cited as an example : — 

*<With such a key to the import of a provision, how minor and needless 
become conjectures about what the actors in a past scene knew, or thought, or 
expected, or believed, as to incidents or events in the future which might 
invoke the aid of a principle of law. Man being human, and his vision finite, 
it is well that saving ordinances need not be shrunken in their uses or duration 
to the measure of what the framers foresaw. Truths and principles do net 
live with occasions; nor do they apply only to events which have cast their 
shadows before. The statesman has no horoscope which maps the measure- 
less spaces of a nation’s life, and lays down in advance all the bearings of its 


career. 
* Futurities are naked before the all-seeing eye.’ 


‘‘All that wisdom and science in legislation can do is to establish just prin- 
ciples and laws; this done, every case which afterwards falls within them isa 
case for which they were established. A tree, a fountain, a lamp, set in the 
public way, a beacon on a cliff, a buoy on the sea, — for whatsoever sake first 
thought of or provided, — becomes the benefaction and common property of 
wayfarers, whoever they may be. To the Mongolian and the Caucasian, as well 
as to the African, the Constitution says: ‘ Humani nihil a me alienum puto.’ 


‘The hand that rounded Peter’s dome, 
And groined the aisles of Christian Rome, 
Wrought in a sad sincerity, 
He builded better than he knew.’ 

‘Those who devised the Fourteenth Amendment wrought in grave sincerity. 
They may have builded better than they knew. They vitalized and energized a 
principle as old and as everlasting as human rights. To some of them the sunset 
of life may have given mystical lore. They builded, not for a day, but for all 
time; not for a few, or for a race, but for man. They planted in the Consti- 
tution a monumental truth, to stand four-square whatever wind might blow. 
That truth is but the golden rule, so entrenched as to curb the many who would 
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do to the few as they would not have the few to do to them. If it be true that 
new needs have come; if it be true that wrongs have arisen or shall arise 
which the framers in their forebodings never saw, — wrongs which shall be 


righted by the words they established, — then all the more will those words be 
sanctitied and consecrated to humanity and progress.”’ 


Some of the Canadian courts have recently drawn attention to the state of the 
law on the subject of oaths required in judicial proceedings, and the qualifica- 
tions of witnesses in respect of religious belief, by excluding atheists from the 
witness stand; and we believe that a Philadelphia court recently made a spec- 
tacle of itself by doing the same thing. It is apparent to every intelligent per- 
son that the old rule upon this subject, which excludes the evidence of those who 
do not believe in a personal God and in a future state of rewards and punishments, 
is one which must, at the present day, operate in many cases to the defeat of 
substantial justice. Skepticism in matters of religion has unquestionably 
increased very rapidly in recent years, and what is more, the increase has not 
been among the ignorant and base, but among the intelligent and virtuous. It 
is nothing more than the natural law which has been illustrated in the decline of 
every religious faith. All religions of which we have knowledge have taken 
their first root among the ignorant. The forms of religious belief which have 
perished, have first perished among the intelligent. The great number of intel- 
ligent men and women who at the present day call themselves or are called 
“agnostics,’”? would have been called ‘‘atheists”’ twenty-five years ago. These 
people, when asked, ‘‘ Do you believe in the existence of a God,” or “Do you 
believe in a future state of rewards and punishments,”’ if the question is put to 
them by a person, or under circumstances which demand an answer upon their 
conscience, simply answer: ‘It is a matter about which we know nothing and 
have no belief one way or the other.” If they were dishonest, or time-servers, 
or afraid of the public odium of frankly avowing a want of religious faith, they 
would lie, and say ‘‘yes.’’ But because they do not lie and say yes, when thus 
interrogated on the witness stand, they are prohibited from testifying’; the law 
puts a stigma upon them; and justice loses the aid of their testimony. These 
men avoid controversies upon religious subjects, and generally keep their relig- 
ious opinions, or rather their want of religious opinions, to themselves; their 
skepticism is hence not apparent to their fellow-citizens, and it does not prevent 
their advancement in private, or even in official life. In the United States, such 
men have filled, and do fill, with wisdom and integrity, the highest offices in 
the State. There is just ground for believing that two of them have filled the 
office of President of the United States. Some of them are known at the present 
time to be upon the judicial bench. Whata spectacle would be presented by 
a judge of this kind discharging his duty under the general obligations of an 
official oath, which obliges him to administer the law as he finds it, by excluding 
a witness from the stand for being in the same condition in respect of a want. 
of religious belief as himself! In several of the States these tests are pro 

hibited by law. By the Constituticn of Missouri (Art II., sect. 5), for instance 

it is provided that ‘* no person can, on account of his religious opinions, be ret 

dered ineligible to any office of trust or profit under this State, nor be Gisquali- 
VOL. IV. —N. 8. 18 
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fied from testifying or serving as a juror.’’ The following bill, relating to the 
subject, has lately been introduced in the Parliament of the Dominien of Canada, 
The preamble recites that: ‘‘ Whereas, the discovery of truth in courts of justice 
has been signally promoted by the removal of restrictions on the admissibility 
of witnesses, and it is expedient to amend the law of evidence with the object of 
still further promoting such discovery; ’’ and the first section reads as follows: 
“If any person called to give evidence in any criminal proceeding, or in any 
civil proceeding, in respect of which the Parliament of Canada has jurisdiction 
in this behalf, objects to take an oath or is objected to as incompetent to take 
an oath, such person shall, if the presiding judge is satisfied that the taking of 
an oath would have no binding effect on his conscience, make the following promise: 
and declaration: ‘I solemnly promise, affirm, and declare that the evidence to 
be given by me shall be the truth, the whole truth, and nothing but the truth.’” 
Considering the deep hold which religious opinions still have upon the people 
of Canada, we hardly expect the passage of such a law at the present time. 


in Burgess v. Seligman, the Supreme Court of the United States has lately 
stated, with great precision, the principles which govern the Federal courts in 
administering State laws, when decisions of the State courts thereon are 
invoked as conclusive. In Griswold v. Seligman, 72 Mo. 110, and Fisher », 
Seligman, 75 Mo. 13, a majority of the Supreme Court of Missouri, per Sher- 


wood, C. J., reversing the St. Louis Court of Appeals (7 Mo. App. 383), had 
held that Seligman, by receiving from a railroad company in escrow a portion of 
its stock, became, in spite of his manifest intention and declaration from the 
outset, a stockholder, and liable to creditors of the company for the unpaid 
stock. This was under a Missouri statute which made stockholders liable to 
creditors of the corporations for any sums unpaid upon their stock subscrip- 
tions. 

This ruling was cited as conclusive upon the same questions in the Federal 
courts. 

The Supreme Court of the United States, however, flatly repudiated this 
claim. They denied Seligman’s liability under the Missouri statutes, and said 
they did not see how any different conclusion could logically have been arrived 
at. They say: ‘* We do not consider ourselves bound to follow the decisicn of 
the State court in this case. When the transactions in controversy occurred, 
and when the case was under the consideration of the Circuit Ceurt, no con- 
struction of the statute had been given by the State tribunals contrary to that 
given by tae Circuit Court. 

“The Federal courts have an independent jurisdiction in the administration of State 
laws, co-ordinate with and not subordinate to that of the State courts, and are bound 
to exercise their own judgment as to the meaning and effect of those laws. The ex- 
istence of two co-ordinate jurisdictions in the same territory is peculiar, and 
the results would be anomalous but for the exercise of mutual respect and 
deference. Since the ordinary administration of the law is carried on by the 
State courts, it necessarily happens that by the course of their decisions certain 
rules are established which become rules of property and actien in the State, 
and have All the force and effect of law, and which it would be wrong to disturb. 
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This is especially true with regard to the law of real eState, and the construction 
of State constitutions and statutes. Such established rules are always regarded 
by the Federal courts no less than by the State courts themselves as authorita- 
tive declarations of what the law is. But where the law has not been thus set- 
tled, it is the right and duty of the Federal courts to exercise their own 
judgment, as they always do in reference to the doctrines of commercial law 
and general jurisprudence. So when contracts and transactions have been 
entered into, and rights have accrued thereon under a particular state of 
the decisions, or when there has been no decision of the State tribunals, the 
Federal courts properly claim the right to adopt their own interpretation of the 
law applicable to the case, although a different interpretation may be adopted 
by the State courts after such rights have accrued. But even in such cases, for 
the sake of harmony, and to avoid confusion, the Federal courts will lean toward 
an agreement of views with the State courts, if the question seems to them 
balanced with doubt. Acting on these principles, founded as they are on comity 
and good sense, the courts of the United States, without sacrificing their own- 
dignity as independent tribunals, endeavor to avoid, and in most cases, do avoid 
any unseemly conflict with the well considered decisions of the State courts. 
As, however, the very object of giving to the nations] courts jurisdiction to 
administer the laws of the States in controversies between citizens of different 
States, was to institute independent tribunals, which it might be supposed would 
be unaffected by local prejudices and sectional views, it would be a dereliction 
of their duty not to exercise an independent judgment in cases not foreclosed by pre- 
vious adjudication. As this matter has received our special consideration, we 
have endeavored thus briefly to state our views with distinctness, in order to 
obviate any misapprehensions that may arise from language and expressions 
used in previous decisions.”’ 

The opinion then proceeds to show that the construction placed by the State 
court upon the State statute is incompatible with the statute itself; and with 
justice or propriety; and, for that reason, the same pledgee of stock is held not 
liable thereon upon the identical facts which the State court made the basis of 
his liability in two cases, ‘ 


THE editor of the Western Jurist announces to his readers, in answer to 
many communications, that he does not assume to act as superior to the 
Supreme Court of Iowa, and does not feel called upon to assail its decisions 
whenever it may see fit to differ with the opinion of the bar or that of other 
courts; though he admits that occasionally, when that court rules contrary to 
its own previous decisions, or to the law, as recognized by the majority of the 
courts, he feels at liberty to review its work and to point out wherein he 
believes it to be in error. The Albany Law Journal approves of this view of an 
editor’s duty, and states that it generally declines to publish communications 
which criticise decisions of the courts with severity. On the same subject, the 
Canadian Law Journal calls attention to an intemperate attack, made in the 
columns of the Montreal Legal News, upon the Supreme Court of Canada. 
The occasion of the attack is, that in a recent decision of the Supreme Court 
appealed from the Queen’s Bench of Quebec, Mr. Justice Gwynne took occa- 


J 


268 NOTES. 


sion to remark upon the impropriety of the action of the inferior appellate 
court in deciding that the Orange Association was an illegal body, —a question 
which was not before the court for decision. The writer in the Law Times 
seems to have assailed the Supreme Court for this criticism in strong language, 
The Law Journal justly points out that the criticism was entirely proper. It is 
hard to sée how any lawyer could have a doubt on such a point. There are, 
of course, cases where appellate courts are justified, with the view of aiding 
the inferior courts, in making observations upon questions which are not 
before them judicially. But these questions are rare. As a general rule it is 
indecent for a court to decide questions which are not thus before them. 
When so deciding, they are not acting judicially and upon the responsibility of 
their oaths as judges. The Law Journal, after paying a high compliment to Mr. 
Justice Gwynne, calls attention to a charge made in the Montreal Herald, and 
not denied by the editor of the Legal News, that the author of the strictures 
upon the Supreme Court in the Legal News is one of the judges of the Court 
of Queen’s Bench for Quebec. It is to be hoped, for the sake of decency, that 
this charge will prove to be untrue. A similar thing happened across the 
water a few years ago, which we are now able to refer to only from memory. 
In an opinion in the House of Lords, upon a case appealed from the Irish Court 
of Appeal, Lord Blackburn, as we remember it, passed some criticism upon the 
conduct of the Lord Justice Christian in the case. Lord Christian replied ina 
__very heated communication in the Times newspaper. The communication cre- 
ated a sensation among the bar at the time, and was regarded as discreditable to 
the writer. Lord Cockburn did himself little credit in his celebrated newspaper 
controversy with Lord Penzance some years ago. Our readers will have a 
dim recollection of it, and will probably have retained the impression that Lord 
Penzance came out of the controversy with more dignity and better credit than 
his able and heated assailant. The decisions of the judicial courts, like the 
acts of other public officials, are, and in a free country must remain, the fair 
subjects of criticism in the public press. The editors of newspapers, and par- 
ticularly of legal journals generally, when they offer criticisms upon judicial 
decisions, do it in a candid spirit. The relations between the judges of the 
superior and inferior courts in the United States are generally characterized by 
mutual respect,\considerateness and kindness. It sometimes, however, falls 
out that an appellate court criticises harshly, and even in the form of mean 
insinuations, the conduct of judges of inferior courts. Of course no reply can 
be made to this, and especially no reply can be made to it through the public 
press. This fact renders such criticisms exceedingly unmanly; and, for the 
credit of our jurisprudence, we believe they are very rare. The sentiment 
of the legal profession in this country will not even justify the conduct of a 
judge in defending in the public press aspersions against his judicial integrity. 
This was clearly shown in the case of a newspaper libel, having its origin in 
the most corrupt motives, against an upright and distinguished judge of one 
of the United States courts some years ago. The money or the influence of its 
author had procured the publication of the libel in influential newspapers. It 
was repeated in various forms. After enduring it for some time, the learned 
judge authorized a public denial and refutation of the facts which it charged. 
The effect of the reply and of the refutation upon professional opinion was 
this: No judicious member of the bar believed the judge guilty of any wrong; 
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at the same time, no judicious member of the bar believed that he ought to 
have permitted a reply in the newspapers. It must be very difficult, however, 
for a third person to put himself in the position of a judge whose character 
for integrity has been aspersed in respectable newspapers, and to say what the 
judge should or should not do, and whether he should speak or remain silent. 


THE progress of law reform touching the disabilities of married women fre- 
quently presents the spectacle of the Legislature going forward and removing 
the common-law disabilities of married women in some particular, without 
changing the rules of procedure, so as to enable the courts to give full effect to 
the new rights with which the married woman is clothed, or to subject her to 
the liabilities which grow out of those rights. The jurisprudence of Missouri 
presents a constantly recurring and most absurd illustration of this. In that 
State, in respect of her separate estate, a married woman is treated, so far as 
her capacity to make and take contracts is concerned, as a seme sole. At the same 
time, the Code of Practice (1 Rev. Stats. Mo., sect. 3468), provides that ‘* when 
a married woman is a party, her husband must be joined with her in all actions”’ 
except those in which they are antagonistic parties. This was the law in 1875, 
when, by a very sweeping statute, the Legislature made al] the personal property 
and earnings of a married woman, and the increase and profits thereof,#‘ her 
separate property and under her sole control.’’ A married woman in that State 
can now go into business, own and carry on an extensive mercantile establish- 
ment, keep a large bank account, get into debt and extend credit to others. She 
may have a worthless, spendthrift husband, and yet she cannot bring or defend 
an action unless he be joined therein; and it is a serious question whether she 
has any substantial control over the suit as against his consent. In that State 
the common-law doctrine has been asserted that a married woman cannot ‘* make 
an attorney,’’ and the only exception to this which has been made by statute is 
found inf section 3468, above cited, where, as already stated, husband and wife 
are opposing parties. This results in placing thrifty wives, who own personal 
property and make a living through their own energy and capacity, at the mercy 
of their husbands whenever they come to litigation; and we have known cf cases 
where drunken and dead-beat husbands have used this power habitually to extort 
money from their wives. 

Such a state of the law is a reproach to the legal profession of the State in 
which it exists. The Legislature has moved forward the law relating to rights, 
but has omitted to make the necessary corresponding changes in the law relating 
to remedies. The courts feel themselves tied down to the statute law. They 
cannot hold an old statute repealed by implication by a new one, unless the two 
are irreconcilable. The Legislature, always ready to accept the advice of the 
legal profession in matters within their province, would supply the remedy, if 
asked by the bar to do so. As it is, no lawyer in Missouri would dare to bring 
an action by or against a married woman in respect of her separate property, 
real or personal, without joining her husband, no matter how impracticable such 
joinder might be, or how much it might hamper or tend to defeat her in the 
action. 


Not so in Pennsylvania. Under the old statute of that State passed in 1718, 
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relating to feme sole traders, whose husbands were at sea, it was held that ina 
suit against such a married woman, her husband need not be joined. Burke v. 
Winkle, 2 Serg. & R. 189. In 1872, the Legislature of that State took a great 
step forward in respect of removing the disabilities of married women by enact- 
ing a statute which provides that ‘* the separate earnings of any married woman 
in the State of Pennsylvania, whether said earnings shall be as wages for labor, 
salary, property, business or otherwise, shall accrue to and inure to the separate 
use and benefit of said married woman, and be under the control of such mar- 
ried woman, independently of her husband, and so as not to be subject to any 
legal claim of such husband or to the claims of any creditor or creditors of such 
husband, the same as if such married woman were a feme sole.”’ 

In the late case of Bovard v. Kettering, 15 Reporter, 315, the question came 
before the Supreme Court of that State, whether a married woman, trading 
under this statute, could be sued upon a contract as if so/e, without the joinder 
of her husband. The court held that she could. Paxson, J., who delivered the 
opinion of the court, is reported to have said: ‘‘The act secures to her the 
earnings of her business. This is an implied. authority to engage in business. 
She is to enjoy her garnings ‘the same as a feme sole.’ If she assumes the 
right, she is also subject to the duties and liabilities of a feme sole. The Act of 
1872 was not intended to license a class of female pirates who should engage in 
business without responsibility. To the extent that the defendant obtained the 
services and property of others in keeping her hotel she is liable to the parties 
in a suit at law precisely as if she were a feme sole. Objection was made that 
her husband was not joined in the suit. Why should he be? It is not pretended 
that he is responsible for the dts contracted by the defendant in her business. 
The rale of the @ommon law undoubtedly is that a married woman can neither 
sue nor be sued without the joinder of her husband. The reason of the rule is 
the unity of the parties. The legal existence of the wife is merged in that of 
her husband. The Acts of 1848 and 1872 have emancipated married women to 
some extent from the shackles of the common law. For certain purposes a mar- 
ried woman now stands on the same plane as a seme sole. To this exterft legisla- 
tion bas destroyed that unity of person which existed at the common law, and 
which required the joinder of her husband ina suit by or against her. Why 
should the rule be applied here? Cessante ratione legis, cessat ipse lex.”’ 

This enlightened opinion affords, it seems to us, a good illustration of the 
duty of the judicial courts where the Legislature makes a new rule of law, but 
neglects to modify the rules of procedure by which it should beapplied. The 
courts, in order to carry out the intention of the Legislature, must so change 
the surrounding rules of law, that the new rule will fit into them with sym- 
metry and strength. 


Tue legal profession has sustained a severe loss in the death of Judge Law- 
rence B. Horrigan, of the Criminal Court at Memphis, Tennessee. He came to 
that city in 1866, just after the close of the war. He was a Northern man, had 
served in the Federal army, was a Republican in politics; and he, therefore, 
ranked with a class — odious to the people of the South at that day — known as 
‘* carpet-baggers.’’ It is safe to say that when he arrived in that city, he was 
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not the owner of a dozen law books. He formed a partnership with another 
Northern man, Mr. Walker, who, we believe, died of the yellow fever some years 
ago. A compact was entered into between them that Walker was to attend 
exclusively to the civil, and Horrigan to the criminal business of the firm. Hor- 
rigan set about to prepare himself to discharge his part of this compact by 
studying the criminal law of the State. For this purpose he had to borrow the 
reports of the State one by one. He carefully digested the decisions on criminal 
law which they contained. He filed his mind to the mastery of that one 
specialty, and kept his conscience clean. His first business was of the most 
humble character— perhaps attending to the case of some poor negro accused 
of crime before a committing nfagistrate. The bar of Memphis, even at that 
“time, was divided much as it is in all large cities, into civil and criminal practi- 
tioners. The latter branch, while having some honorable names in it, was 
infested with vermin, such as jail practice in the United States universally 
breeds. The Criminal Court was presided over by a learned, but easy, good- 
natured judge, under whose weak administration it festered with corruption. 
The war had just closed, leaving behind it its train of wretchedness and crime. 
The city was literally in the hands of the criminal classes. A police justice 
committed a cold-blooded murder, and continued to exercise the functions of 
his office. A daily homicide excited no attention. In this state of things young 
Horrigan entered upon the practice of criminal law. It may be imagined that 
the criminal practice was lucrative. It was not so. Crime had become so com- 
mon, and acquittals were secured so easily, that persons charged with crime 
were not willing to pay large fees. Horrigan had to compete with some able men; 
but in his first cases, he achieved the success born of severe diligence and labor. 
In 1869, while crime was still in full riot, he was elected prosecuting attorney, 
the office being known in that State by the designation of ‘‘Atterney-General,”’ 
and the present, or any former incumbent of it being called, in the pompous 
language of that day, ‘*General.’’ At the same time a new judge came on the 
bench, and ** General’? Horrigan and Judge Hudson proceeded to cleanse the 
Augean stables. A white man and a negro were hanged on the same day, each 
for killing a police officer. The white man, it ought to be stated, had been tried 
before Special Judge Bigelow, uncle of the distinguished law-writer, beth of 
whom then practised at that bar, and the former of whom still practices there. 
The brief administration of General Horrigan and Special Judge Bigelow was 
the first check which the criminal classes had received. It struck them with the 
same amazement which a thief in the dark must feel, when, loaded down with 
plunder, something hits him. The work which Horrigan and Bigelow com- 
menced, Horrigan and Hudson carried forward. The result was, that Memphis 
soon became a comparatively peaceful city. The criminal law had never been 
administered there before. The white man who was hanged for killing the 
policeman, was the first white man, except one, that had ever been hanged under 
sentence of a civil court in that blood-stained city. Having achieved this feat, 
Horrigan returned to the bar, the most popular man in Memphis except one, 
and that was General Forrest. There were, at the criminal bar of that city three 
able men, much abler than are generally found elsewhere engaged in the crim- 
inal practice — Edwin S. Yerger, John Bullock, and John F. Sale. The first was 
learned and eloquent. He belonged to a family of seven brothers, all of whom 
were able lawyers, some of them distinguished. The second, at the close of the 
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war, led the criminal bar of that city in every important case. The third wasa 
partner of the second—a man of great energy and force, and while not specially 
learned, very successful as a criminal practitioner. The tirst escaped poverty by 
being elected chancellor, in which office he died soon after. The second, unable 
to make a living at the Memphis bar, went to Little Rock and died there. The 
practice of the third dwindled, and he died. Horrigan had the field to himself. 
He chose sides on every important criminal case, and exacted his own fee. In 
1879, Governor Marks appointed him Judge of the Criminal Court, to fill a 
vacancy. At the next election, he was elected, this time on the Democratic ticket, 
though he was voted for by the people without distinction of party, and his elec- 
tion was almost unanimous. His administration was marked by strict economy 
in the matter of criminal costs, into which great abuses had insensibly crept, 
and by a firm, vigorous and upright administration of justice. Probably no man 
ever lived in that community who acquired and retained such a hold upon public 
opinion. In the meeting of the bar on the occasion of his death, this fact was 
remarked upon by Judge Hammond, of the United States District Court, who 
presided. The speaker attributed this fact to another, namely, that the people 
believed him to be profoundly learned in the special branch of the law which he 
had practised, and which he administered. It was literally true. Judge Hor- 
rigan was the most striking example which we ever met, of the success which 
comes from patient work and steadfast integrity. Of genius, he had not a 
particle. He never made a brilliant speech in his life; he could not; and yet 
no man ever practised at that bar who had such success in convincing both 
courts and juries. At the date of his death he was regarded as the ablest crim- 
inal lawyer in the South. And yet we believe he wrote no opinions, and left 
behind him no literary memorial, except a volume of annotated cases of which 
he was co-editor with another, called ‘‘ Cases on the Law of Self-Defence’’—a 
book which had little to recommend it as a literary performance, but which was 
useful and successful in its day. The truest and best monument which will ever 
be written for him is found in the eulogy pronounced by Judge Hammond: 
«The good which he has done this city can never be undone, unless we relapse 
into the barbarism of unexecuted laws, which God forbid.’’ 


THE retirement of Mr. Benjamin from active practice at the English bar at 
the age of seventy, which step, it is understood, is taken in deference to the 
state of his health, has called forth many expressions of sympathy and admira- 
tion from the press and people, both in England and America. None which we 
have seen possesses more interest than that which we subjoin from the London 
Law Journal. It is somewhat long, but our readers would not, we are sure, for- 
give us for omitting any part of it. They will be especially gratified at the feel- 
ing of respect and hearty good will which it manifests toward the legal profes- 
sion in this country, —a feeling which we are sure is fully reciprocated. 

The facility with which Mr. Benjamin was admitted to the English bar was no 
doubt chiefly due to the high reputation which he had acquired as a lawyer, and 
to the important public offices which he had filled in America; but it was, per- 
haps, made easier by the fact that under English law, he was a British subject, 
having been born of parents who were subjects of the British Crown. His sub- 
sequent rapid and brilliant success at that bar must be ascribed almost entirely 
to his splendid talents and to his solid acquirements as a lawyer. He left this 
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country as a Southerner. The English, in their cosmopolitan spirit, received ° 
him, not as a Southerner, nor even as an American, but rather as a man of in- 
tellect and reputation seeking a refuge on their shores from political and per- 
sonal misfortune. If he were to return to the United States to-day, he would 
find that eighteen years of peace have sufficed entirely to obliterate the feelings 
which in 1866, made him a Southerner rather than an American. The profes- 
sional success which he has achieved in England has been a source of pride to 
his professional brethren in the United States, in the North no less than in the 
South. The sympathy which fas attended the announcement of his retirement 
from the bar has been as genuine and spontaneous to the North as to the South 
of that imaginary boundary which used to be on every man’s tongue when he was 
prominent in our politics, but which is now scarcely ever spoken of, — Mason 
and Dixon’s Line. His remarkable success at the English bar is no less a tribute 
to his own talents than to the liberal spirit which animates the bench and the 
legal profession in that country. 

The article referred to, which of itself affords an admirable illustration of 
that spirit, is as follows: — 

“The retirement of Mr. Benjamin, Q.C., announced last week in these columns, 
has been received with regret and sympathy, in which bench, bar, and solicitors 
join. Mr. Benjamin had, some time since, made up his mind to retire at the 
beginning of next Long Vacation, and the execution of this intention has only 
been hastened at the instance of his medical advisers. He, in fact, has never 
fully recovered the effects of the fall which he sustained in May, 1880, while step- 
ping out of a tram-car in Paris; and there can be no doubt of the wisdom of the 
decision of a man in his seventy-second year to retire while he can, in view of 
the opinion of his physicians that his state of health has taken a turn requiring 
rest and freedom from excitement. Mr. Benjamin, in his seclusion among his 
books, will be able to give his undivided attention to a third edition of his treatise 
on ‘Sale,’ which has for some time been in request, and which may shortly be 
expected. If, also, some account could be given to the world of a life full of 
interest and adventure, a not unnatural curiosity would be gratified. 

“A general outline of Mr. Benjamin’s history may now be set down here. His 
parents were British subjects of Jewish extraction, who some time wjthin the 
first ten years of the century emigrated from England, settling at first in the 
Island of St. Croix in the West Indies, where Judah Philip Benjamin was born. 
This island, originally French, had become Danish; but in 1811 was British, 
reverting in 1814 to Denmark. Mr. Benjamin was, therefore, both a native-born 
British subject and an Englishman by descent, and this status was recognized 
when he was called to the bar in England. The assertion of rights over British 
subjects for whom this country insisted on searching on board the ships of other 
nations had led to the war then carried on with the United States, on the cessa- 
tion of which the Benjamin family passed to that continent and settled at Wil- 
mington, North Carolina. The son became a student at Yale College, and at the 
age of twenty-one entered the legal profession at New Orleans. Mr. Benjamin’s 
professional successes in America, as in England, began with the production of 
a book which was a coditication of a branch of the law of Louisiana, and they 
culminated in his being gent to Washington as a Senator for that State. A story 
toid of him at this period illustrates Mr. Benjamin’s gentleness of disposition, 
and at the same time the absence of conventionality in manners in the United 
States at that date. Mr. Benjamin did his best to introduce a more friendly 
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personal feeling than existed among politicians of opposite views by giving 
entertainments to which partisans of various shades were invited. An invitation 
to dinner was sent to Mr. Andrew Johnson, afterwards President of the United 
States on the death of Lincoln, among others, but no answer was received. Mr, 
Benjamin and Mr. Andrew Johnson happened to meet, when Mr. Benjamin asked 
whether his invited guest was coming. Mr. Johnson appeared to have no notion 
that any answer was expected of him, and said that perhaps he was coming and 
perhaps he was not—an answer which Mr. Benjamin was forgiving or politic 
enough not to resent. About this time occurred an event which has not, we 
believe, yet been made public in this country; that is, an offer by President 
Pierce to Mr. Benjamin of a judgeship in the Supreme Court of the United 
States. The effect which the acceptance of this offer might have had on subse- 
quent events might be made the subject of curious speculation. On the one 
hand, the war between North and South might have ended much more quickly ; 
and, on the other, the legal literature of the United States might have been 
enriched by some masterly judgments, while the English bar would have been 
poorer. Mr. Benjamin did not accept the offer, and it is matter of general his- 
tory that when the Southern States seceded from the Union one by one he 
declared to stand by his State of Louisiana, ina speech which Sir George Corne- 
wall Lewis said ‘could not have been better done by our Benjamin,’ and that he 
became Mr. Jefferson Davis’s Attorney-General, Minister for War, and Secretary 
of State successively. Upon the surrender of General Lee, Mr. Benjamin’s life 
was in danger; and after many hardships and hairbreadth escapes, he managed, 
in an open boat, to reach one of the ‘sponge-islands’ off the coast of Florida. 
Thence he reached Nassau, New Providence, where he was under British protec- 
tion, and whence he started for England in an English steamer, with all the 
security which the recent Slidell and Mason incident afforded. 

“On January 13, 1866, Mr. Benjamin was admitted a student of Lincoln’s Inn, 
and in Trinity Term of the same year, after six months’ probation, was by 
special grace, called to the bar. As an example of the accumulation of misfor- 
tunes, it is remarkable that all his available capital at this time was locked up 
in Overend, Gurney, & Co.; but at this period he was frequently a contributor 
to the London press, and his friends in America did him the service of buying 
his library, which had been confiscated with the rest of his property, and send- 
ing itto him. Hechose the Northern Circuit, and at Liverpool found that, from 
the relations between the solicitors of that port with their brethren in New 
Orleans, he was not without some introduction to business. In August, 1868, 
he brought out his book on ‘Sale,’ and his reputation increased so rapidly that 
he gradually withdrew himself from nisi prius, which class of practice was less 
congenial to him than the argument of questions of law, and reserved himself 
for business in banc. His admission within the bar was probably a little post- 
poned out of deference to the susceptibilities of the Government of the United 
States; but he was made a Queen’s Counsel of the County Palatine of Lancaster, 
with a patent of precedence dating from July 29, 1872, and afterwards a full 
Queen’s Counsel. In April, 1875, he was made a bencher of Lincoln’s Inn, and 
fur the last four years confined his practice erdinarily to the House of Lords, 
the Judicial Committee of the Privy Council, and thg Court of Appeal. Mr. 
Benjamin owed his success to his great knowledge of legal principles and his 
extraordinary powers as a dialectician. Fabulous statements have been made 
as to his forensic earnings; but all that can be said with certainty is that, for 
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several years before his retirement, his professional income for the year ran to 
five figures. Several reasons have been assigned why he was not offered a judge- 
ship in England, but it is enough to say that when he was young enough for the 
office he was too young a member of the English bar, and when he had been 
called long enough he was rather too old in years. Between 1875 and now he 
could not have been made a judge, as he did not possess the qualification of 
fifteen years’ standing at the bar. No doubt his fees were large, and on one 
occasion Mr. Benjamin opened the eyes of a client who wished for a consulta- 
tion at this private residence by saying, quietly, ‘Very well; but my fee is 300 
guineas’ —a prohibitive tariff, with which it would be well if leading lawyers 
generally fenced their hours of ease. It is to the credit of the English bar that 
his rapid progress excited no jealously. The simplicity of Mr. Benjamin’s man- 
ners, his entire freedom from assumption, and his kindness of heart endeared 
him to his professional brethren. His great powers made a profound impression 
upon the solicitors who were his clients. On one occasion, a solicitor apologized 
for leaving, as part of Mr. Benjamin’s instructions, a decument in Spanish, and 
said that he would send a translation next day. ‘Don’t trouble yourself to do 
so,’ said the counsel; ‘I read Spanish.’ ‘Well, Mr. Benjamin,’ said the client, 
‘what don’t you know?’ In return for what he received from the bar, Mr. Ben- 
jamin identified himself with its interests, and no counsel was more fearless in 
his assertion of the right to a patient hearing which of late years has been rather 
encroached upon by a fondness for the Socratic method on the bench. At the 
end of the session of 1881 Mr. Benjamin was arguing a case in the House of 
Lords, with Lord Selborne presiding. The learned counsel very early in his argu- 
ment formulated, after his manner, the propositions of law for which he was 
about to contend. One of these, when put in its bare form not supported by 
the substructure of reasoning which Mr. Benjamin could make to look so solid 
and compact, nor illustrated by example after example from his rich imagination, 
drew from the Lord Chancellor the word ‘Nonsense!’ Mr. Benjamin stopped 
short, slowly put his papers together, tied the tape round them, made a low bow, 
and left the bar of the House. His junior had immediately to fill the breach; 
but before he had proceeded far in his argument, the Lord Chancellor said that 
he was sorry that Mr. Benjamin had left the House, and he was afraid he was 
the cause of it in saying what he ought not to have said. This incident hap- 
pened shortly before Lord Selborne found it necessary, through indispositien, 
to abstain for a time from the labors of his office. The success of Mr. Benjamin 
at the English bar is without parallel in professional annals. There can be 
nowhere else an example of a lawyer coming from his own to a foreign country, 
and in fourteen years reaching the highest places at the bar which he has 
adopted. In fact, the lawyers of the United States and of England are thor- 
oughly at home with one another. The converse case to that of Mr. Benjamin 
might happen at any time, if the necessary circumstances existed. No English 
lawyer of the same qualifications as Mr. Benjamin has settled in the United 
States; but members of the English bar have, on many occasions, appeared 
before the law courts in the United States for English clients, and have always 
been received with the greatest cordiality, and been given the privileges of the 
bar without a moment’s question. Mr. Benjamin was received in England not 
as a Southerner, or in any other character than as a man of intellect, well 
qualified to practice the law in this country; and, as such, he succeeded as he 
deserved to succeed.” 
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vacating and annulling the proceedings, may grant such motion. Notwithstanding 
the court of probate, before issuing letters of administration, must first determine 
affirmatively the question of death, the fact that the supposed intestate is alive may 
still be shown, and when shown establishes the nullity of the entire proceedings.— 
Stephenson v. Superior Court, Sup. Ct. Cal., Leg. Adv., January 16, 1883; Ohio 
L i January 20, 1883; Rep., January 31, 1883. 


— Sale by administrator — Impeachment of — Deed by administrator, how made. — 
When a petition, stating a statutory ground for an order of sale is filed by one 
claiming to be administrator of the estate, and the court grants the order, this in- 
volves a judicial determination that the petitioner is administrator; and the sale 
cannot be impeached, in collateral proceedings, on the ground that he was not in 
fact administrator, or that the grant of administration to him was invalid. When 
Jands ure sold by an administrator, under an order of the Probate Court, he has no 
authority to make a deed to the purchaser, until he has reported the payment of 
the purchase money, and has been ordered by the court to make a conveyance; and 
his conveyance without such order does not divest the title of the heirs or devi- 
sees. —Lanford v. Dunklin, Sup. Ct. Ala., Ala. L. J., February, 1883. 


— Allowed claim — Contest — Final settlement. — Matters relating to a contest on 
final settlement as to a claim allowed by the administrator, Aeld, not collateral to 
the settlement, and at such settlement an allowed claim may be contested when it 
has not been before passed on. —Estate of Hill, Sup. Ct. Cal., Pac. Coast L. J., 
December 9, 1883. 


ApMIRALTY. —Shipping—Bill of lading — Exception in — Shortage. — Charter-party. 

Where, by the negligence of the captain, an excessive delivery was made to one con- 
signee and a shortage to another, in a libel by the latter against the vessel, the ship can- 
not avoid liability by a provision in the bill of lading that weight, contents, and mate- 
rial were unknown. here the charterer agreed to load with scrap-iron, and did 
load partly with scrap-stee!, and the bill of lading provided that the shipment was 
subject to the charter-party, and weight, contents, and material were unknown, the 
vessel is liable to a consignee of a bill of lading for a shortage in the delivery of 
scrap-steel occasioned by the negligence of the captain.— The Nora, U. 8. Dist. 
Ct. East. Dist. Pa., Fed. Rep., January 9, 1883; Int. Rev. Rec., January 15, 1883. 


— Pleading — Parties. — Where parties joined as libellants are corporations the 
libel should so aver. Where goods belonging to different parties are shipped by 
the same vessel, and are injured by a common disaster caused by the same act of 
negligeace on the carrier’s part, the different shippers or their assignees may join 
in a libel in admiralty to recover their damages, and the demand of each libellant 
should, be alleged in a distinct article. here the cause of action set forth ina 
libel has arisen from the violation of a written contract of affreightment, the libel 
should so state, and the contract should be annexed to the libel, or a legal excuse for 
its absence given. Where A., owner of a line of barges, contracted with B. to con- 
vey certain goods on its barges safely from C. to D., the dangers of navigation and 
calliaion excepted; and where, while A. was getting together its barges in the har- 
bor of C., the barge in which B.’s goods had been placed was brought into collision 
with another of A.’s barges, through the mutual carelessness of two tug-boats 
belonging to E., but which were in A.’s employ, and at the time engaged in 
towing said barges, and B.’s goods were damaged, Aeld, that the collision was not 
an excepted peril. and that A. was liable to B. for the Fy or eng Mut. Ins. 
Co. Ae. Mise. Vall. Trans. Co., U. S. Dist. Ct. East. Dist. Mo., Fed. Rep., February 
6, 1883. 


— Collision — Mutual negligence — Costs. —In cases of collision, where the entire 
loss has fallen upon libellant, but the negligence has been mutual and the fault on 
both sides, and only half damages are awarded, the costs will be divided. — The 
Pennsylvania, U. S. Dist. Ct. East. Dist. Pa., Leg. Int., February 23, 1883. 


— Collision — Speed of steamer — Fault, — A steam-vessel but little under control 
of her helm, owing to the mud in which her bottom drags, when approaching a 
sail vessel in the night, in a narrow channel, nearly end on, with a speed of at least 
nine knots, is bound to slacken her speed. — The Blenheim v. The San Carlos, U.S. 
Dist. Ct. Dist. Mass., Fed. Rep., February 20, 1883. 
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—— Charter-party — Lien for coal. — By the terms of a charter-party the charterer 
was to provide and pay for the coal required. The master and crew were to be q 
ointed and paid by the owners, but the master was to be ‘under the orders and 
irections”’ of the charterers “as regards employments, agency, and other arran 
ments,” Held, that a lien attached to the vessel for coal supplied ata foreign port 
on the order of the consignees of the ship appointed by the charterer. It is not 
essential to a lien upon a foreign ship for supplies that the supplies be ordered by 
the general owner or his agent. When the general owner intrusts her entire posses. 
sion and control to another as her special owner, and when such necessuries are so 
supplied upon the credit of the ship, she is bound, although no personal liability is 
incurred by the general owner. —The India, U. 8. Dist. Ct. South. Dist. 
Fed. Rep., January 16, 1883. 


—— Libel for wages. — Although parties may have made a verbal contract to run 
the vessel for the season, yet if the interests of third parties do not intervene they 
may treat such contract as abandoned and libellant recover for services rendered 
during that time. — Carter v. Steam tug-boat Louie Dole, U. 8S. Cir. Ct. North, 
Dist. Ti., Ch. Leg. N., January 20, 1883. 


—— Libel for services. — Where a vessel is disabled and cannot proceed, seamen are 
entitled to pay for the time actually employed, although their engagement was for 
the round trip. They are not compelled to wait until the vessel is able to complete 
the trip. — Thorson v. Peterson, U. S. Cir. Ct. North. Dist. Ill., Ch. Leg. N., Jan- 
uary 20, 1883; Fed. Rep., February 18, 1883; Rep., February 28, 1883. 


— Collision — Inevitable accident — Burden of proof. — Where, in case of colli- 
sion at sea at night, the defence of inevitable accident is raised, and the main issue 
is whether the weather was such that the lights of one vessel could be seen b 
the other in time to enable her by due nautical skill to ‘keep out of the way, he 
that the burden of proof is upon libellants to show, not only that their lights were 
burning, but also that the weather was such that they could be seen a sufficient dis- 
tance to avoid the collision. Where the testimony of witnesses from the two ves- 
sels was irreconcilable as to the weather, held, that superior credit was due to those 
who were sustained by collateral evidence concerning the material subsidiary 

oints, the force of the wind and time of the commencement of the storm. — The 
Sieecnse P. Hall, U. 8S. Dist. Ct. South. Dist. N. Y., Fed. Rep., January 9, 1883, 


Army AnD Navy. — Enlistment — Minor — Habeas Corpus.— Enlistment in the 
naval service of the United States of a person twenty years of age without the 
consent of his parents is invalid, and his discharge will be ordered, upon habeas 
corpus por on refunding the advance made at the time of enlistment. — 
In re Hayes, U. S. Cir. Ct. Dist. Mass.; Rep., February 28, 1853, 


Assumpsit. — Claim of priest for salary while unassigned. — Plaintiff, a Roman 
Catholic priest, brought this action against the Bishop of Pittsburg, for three 
years’ salary as priest. The claim was not based upon actual services, as it was 
conceded they were not rendered, but >. the alleged law of the church making 
it aduty to support the priest. Plaintiff had applied to be assigned to a charge, 
which was refused by the bishop, who was not satisfied of his fitness. Plaintitf was 
not formally suspended, nor notified of any complaint nor tried and convicted of 
any offence. Defendant acted in good faith. eld, that there was no contract re- 
lation, express or implied, between the parties upon which plaintiff could recover. 
The duty of the church to support its priests may be binding in foro conscientie, 
but is not enforceable in a court of law, and the discretion to pass upon the fit- 
ness of a priest is vested in his ecclestiastical superior. — Twigg rv. M’Sheehan, Sup. 
Ct. Pa., ag Int., January 19, 1883; Ohio L. J., January 27, 1883. 


ATTACHMENT. — Change of residence—Husbund and wife.—S. in May, 
1881, came from Illinois to Nebraska, with the intention of abandoning his 
former residence in Illinois and becoming a permanent resident of Nebraska, 
but his wife remained in Illinois until October of that year. In June, 
1881, while S. was in Nebraska and his wifein Illinois, an action was com- 
menced against S. and his wife by attachment, upon the ground that they were 
non-residents of the State of Nebraska. Held, attachment would not lie.— 
Swaney v. Hutchins, Sup. Ct. Neb., Den. L. J., January 20, 1883. 
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— Does not lie in actions of trespass. — Under the statute of Colorado an _attach- 
ment is not allowed in actions of trespass to mines, even though the plaintiff elect to 
waive the trespass and sue us for money had and received by defendant to his use. 
The implied promise in such case is a pure fiction of the law, invented to support 
the old action of assumpsit.. Taking ore from a mine without the consent of the 
owner is atrespass, in which none of the elements of a contract can be found, — 
Tabor v. Big Pittsburg Cons. Silver Mining Co., U. 8. Cir. Ct. Dist. Col., Col. L. Rep., 
January, 1883. 


Arrorngy aT Law. — No er to indorse check payable to client. — Defendant, as 
attorney at law in the collection of a claim held by A., received a check payable to 
A’s order, which he sent to A., with a demand for ten per cent for collecting the 
claim. A. refused to pay, and defendant took away the check, which, after sending 
it to A. again two or three times with a like demand and refusal, he indorsed in his 
client’s name and deposited in plaintiff’s bank. He/d, that defendant’s act in in- 
dorsing the check as a pretended attorney in fact was unauthorized and fraudu- 
lent, no special authority having been given to cash such check.— Chatham Nat. 
Bank v. Hochstadter, N. Y. Ct. Com. Pleas, Daily Reg., January 31, 1883; Alb. 
L. J., February 17, 1883. 


ATTORNEY AND CLIENT. — Substitution of attorneys. —It is the right of every 
client to change his attorney at his volition by substituting a new attorney of re- 
cord. The right must be exercised, however, by application to the courts, which 
will hold the client to fair dealing with its officers, and may, in its discretion, require 
the client to discharge the attorney’s claim for services in the suit as a condition of 
substitution. A solicitor cannot require payment in advance of the substitution of 
another as a condition precedent, when by agreement he was to receive nothing 
unless the suit resul favorably, and before there has been any recovery. But 
where a solicitor had agreed with his client to conduct a suit for a contingent fee, 
and the client reserved the right toemploy another attorney at any time in his 
stead, and the first solicitor had advanced certain funds and disbursements in the 
conduct of the suit, Ae/d, that these disbursements should be repaid to the solicitor 
before a substitution, and that the order of substitution should contain a condi- 
tion to protect the solicitor as for a lien for his services in the event of ultimate 
recovery by the client. — Wilkinson v. Tilden, U.S. Cir. Ct. South. Dist. N. Y., 
Fed. Rep., February 20, 1883. 


— Collection by limitations. — When an attorney collects money for his client, he 
must notify his client of the collection before the Staute of Limitations can begin to 
tun as against the client’s to demand the money. — Bronson v. Munson, 
Sup. Ct. N. Y., N. Y. W. D., February. 23, 1883. 


Bait. — Terms of recognizance — Plea of surrender Yuust state time of surrender. — 
The principal and sureties in a recognizance forthe appearance of the principal 
before a court, are presumed to know when and where the term will commence, and 
if the obligation, in view of such presumed wr eae appears with reasonable 
certainty, the recognizance will not be deemed invalid upon the ground that the 
language of the statute ong therefor has not been strictly followed. Where 
a statute, in prescribing the terms and conditions of a recognizance, requires that 
the accused shall be bound to appear at the next term, a recognizance omitting 
the word nezt, but strictly qny! the statute in all other respects, will not be 
invalid. — Proseck v. State, Sup. Ct. O., Ohio L, J., February 10, 1883; Cin. L. 
Bul., February 5, 1883. 


Bankruptcy. — Where a judgment in a State court is rendered against one who is 
thereafter declared a bankrupt, a writ of error by the assignee is a suit within section 
5,057 of the Rev. Stats. The limitation of time in that section sata suits by the 
assignee to recover debts and other moneyed obligations, as well as to controversies 
concerning adverse interests in property. —Jenkins’s Assignee, v. International 
Bank of Chicago, U. 8. Sup. Ct., of Int. Rev. Rec., February 19, 1883, 


— Dower — Estoppel — Sale by assignee. — A a wife, at the time of the 
sale of her husband’s real estate under a decree in bankruptcy, declared to the pur- 
chaser that she did not intend to claim her dower in the land. A bill being subse- 
quently filed by her to have her dower interest set out to her, Aeld, that she was - 
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not estopped from setting up her claim, but that the costs should be equally di- 
vided, — Kelso’s Appeal, Sup. Ct. Pa., Week. N. C., February 22, 1883. 


—— Expunging claim — Joint transactions — Filing new proofs.— Where, upon re-ex- 
amination of a proof of debt, the claim is disproved in form and substance, it should 
be expunged. here a large claim was proved upon notes, and on re-examination 
it 8 dog that the notes were given for advances of money for the purpose of 
speculation upon joint account between creditor and bankrupt, and under his man- 
agement; that large losses had arisen, apparently sufficient to cover the creditor’s 
acim and that no final account of the joint transactions had been had: held, that 
the notes were subject to the final result of the transactions, and that the proof 
should be expunged, with liberty to the creditor to file new proof on the result of 
the joint transactions on payment of costs, and on cm statement in detail of the 
account. — In re Mead, U. 8. Dist. Ct. South. Dist. N. Y., Fed. Rep., December 26, 
1882, 

—— Surety — Appropriation of dividend — Guaranty of part of debt. —C. & Son hy- 
pothecated certain bonds to S. & Sons upon agreement that the bonds to the extent 
of $100,000 should be held as a continuing security for any overdraft or unpaid bal- 
ance that might arise upon the account of an association with 8. & Sons. The as- 
sociation om S. & Sons having gone into bankruptcy, the claim of 8. & Sons 
against said association was proved, and a dividend thereon paid to their trustee, 

eld, that this dividend should be applied to discharge the unsecured claim of 8, 
& Sons against the banking association, and not ratably upon the part secured b 
the collaterals. Where a surety guaranties a part of a debt and not the unpaid bal- 
ance, with a limitation as to the amount of liability in case of insolvency, whatever 


is paid as a dividend from that part of the debt must be applied to discharge that 
portion; but when the guaranty contemplates the protection of the creditor against 


any ultimate balance this rule does not ~~ “‘tameeeas v. Fry, U. 8. Cir. Ct. 
South. Dist. N. Y.,.Fed. Rep., December 26, 1882. ; 


Banks AND BankinG. — Cause of action by of bank.— A de- 


positor has no cause of action against the bank for his deposit until after actual de- 
mand. The drawing of a check is not a demand; nor does its certification make it 
due without foment A depositor loses no rights by receiving, under a mistake of 
facts, a check as one properly paid and charged to his account; but he may, on 
discovering the mistake, repudiate the charge, return the check and claim payment. 
A bank is bound at its peril to see that the indorsements on a check presented to it 
for payment are genuine and that it pays such check to one entitled, and the loss 
as between it and the maker of the check for a wrongful payment must fall on it.— 
Bank of B. N. America v. Merchant National Bank of N. Y., N. Y. Ct. App., N. Y. 
West. Dist., February 23, 1883, 


Bitts AND Norss.— Alteration of — Suit on — What plaintiff has to prove.—In a 
suit on a promissory note, which has been altered since its delivery, the plaintiff 
sustains his case if he shows that the note has never rightfully or to his knowled 
been in the possession of any one but himself or his agent, and that the alteration 
was not made by him or his agent, or with the knowledge or consent of either; he 
is then entitled to recover on the note as originally written, although not able to 


show the circumstances of its alteration. — Drum v. Drum, Sup. Jud. Ct. Mass., Va. 
L. J., January, 1833. 


—— Contract modifying terms of note attached thereto — Alteration of note. — A con- 
tract upon the same paper with a negotiable promissory note, which contract mod- 
ifies and qualifies it, cannot be detached from the note. In such a case the note, if 
detached and transferred to an innocent purchaser before maturity, will not entitle 
the holder td recover thereon. Where, by the terms of a promissory note, it was 
not to draw interest, and the payee, without the consent of the maker, adds the 
figure ‘*7”’ to the note to indicate the rate of interest. held, to be a material altera- 


tion, and to avoid the note. — Davis v. Henry, Sup. Ct. Neb., N. W. Rep., January 
18, 1883; Ohio L. J., February 10, 1883. 


—— Effect of bill of exchange before acceptance, as to particular fund. — A bill of ex- 
change or draft payable generally, and not out of any particular fund or debt, will 
not before acceptance, operate as an assignment to the holder of the bill or draft of 
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a debt due from the drawee to the drawer. — Lewis v. Lawrence, Sup. Ct. Minn., N. 
W. Rep., January 27, 1883. 


— Negotiable instrument — Uncertainty in. — Where the instrument is uncertain as 
to amount and time of payment of attorney’s fees to be paid in case of suit brought 
on the note, and uncertain as to whom payable, and dependent on the contingency 
of suit thereon, it is not a negotiable instrument under the laws of Minnesota. — 
Hardin v. Olson, U.S. Cir. Ct. Dist. Minn., Fed. Rep., February 13, 1883. 


— Evidence — Alterations of notes — Negligence of maker a question for the 
jury. — Where a note is altered by the holder without the maker’s knowledge, and 
is afterwards discounted by a third party, there being nothing on the face of the 
instrument to excite suspicion as to such alteration, it is for the jury to determine 
whether the maker exercised ordinary care and prudence against such alteration. 
If he did he is not liable. — Leas v. Walls, Sup. Ct. Pa., Week. N. C., February 
15, 1883. 


— Parol evidence of contemporaneous agreement not admissible.—A defendant, 
while admitting that he executed a promissory note with full knowledge of its 
terms, and of every fact connected with it, cannot by parol contemporaneous tes- 
timony transform such note into a mere memorandum or receipt for money. Where 
the receipt of the money, at the time of the execution of the note, is admitted, 
parol evidence to show a contemporaneous agreement that would transform the 
note into a receipt cannot be admitted under pretext of proving that the note was 
without consideration. Nor can the payment of money at the plaintiff's request, 
according to the contemporaneous agreement, be shown to prove a set-off in a suit 
on such note.— Dickson v. Harris, Sup. Ct. Iowa, Ohio L. J., February 17, 1883. 


— Notice of protest — Handing notice to letter carrier to mail — Geography of 
country — Judicial notice of.—A notice of protest inclosed in an envelope properly 
stamped and directed to the post-office address of the indorser, and handed to a 
letter carrier, whilst in the discharge of his official duties, for mailing, is sufficient 
evidence of mailing to fix the liability of the indorser, whether he received the no- 
tice or not. The court will take judicial notice of the geography of the country— 
of the ordinary speed of railway trains, and the time within which mails may be 
transported between such cities as New York and Pittsburg; and may correct 
misstatements in reference thereto made by counsel in their address to the jury.— 
Pearce v. Langfitt, Sup. Ct. Pa., Pittsb. L. J., February 14, 1883. 


— Time of payment — Negotiability.— An instrument by which the maker prom- 
ises to pay ‘‘on demand or in three years from this date,” is not a negotiable prom- 
issory note upon which an action will lie against the maker by an indorsee upon a 
demand made by him within the three years. — Mahoney v. Fitzpatrick, Sup. Jud. 
Ct. Mass., West. Jur., January, 1883. 


— Void provision in— National bank charter.—A provision in a promissory note 
“to pay an attorney’s fee of 10 per cent on the amount due if suit is brought to en- 
force ig for use of the attorney bringing the suit,” is a stipulation for a pen- 
alty or forfeiture, and tends to the oppression of the debtor; is a cover for usury, 
and is without consideration and contrary to public policy, and void. Such a stip- 
ulation in a note discounted by a national bank is void, for the further reason that 
it is in excess of the powers of the bank under its charter. — Merchants’ National 
Bank v. Sevier, U. 8. Cir. Ct. East. Dist. Ark., Fed. Rep., February 6, 1883. 


— Pledge.— Where a note, deposited with brokers for discount, is pledged, without 
the maker’s consent, with other notes as security for a call loan, and the pledgee, 
with notice of the facts, collects sufficient from the other notes to pay the loan in 
full, the maker having paid the note is entitled to recover from the pledgee the 
money so paid by him. The fact that the note was paid in the regular course of 
business does not make it a voluntary payment so as to affect the maker’s — _ 
Farwell v. Importers’ & Traders’ National Bank, Ct. App. N. Y., N. Y. W. D., 
February 2, 1883. 


— Release of debt — Consideration to support promise — Presumption.—In an ac- 
tion on a promissory note, it was yan a that the sole consideration of the note was 
a debt to the payee, which he had voluntarily discharged; Aeld, it appearing from 
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the agreed statement of facts that the creditor had given the debtor a “release” of 
the debt, the presumption arises that the release was in such form as to operate as 
an extinguishment of the obligation, in the absence of any showing as to the form 
of such release. A debt voluntarily released by the creditor is not a sufficient con- 
sideration to support a promise by the debtor to pay him the amount of such debt.— 
Carver v. Second National Bank of Cleveland, Sup. Ct. Ohio, Cin. L. Bul., Feb- 
ruary 12, 1883. 


—— Note on demand — Defences — Parol testimony — Equities.— Defendant, a rail- 
road corporation, executed a note, payable on demand, for money loaned by the 
ayee, with the understanding that such note should stand against assessments on 
Ris subscription to the capital stock of defendant, and be delivered up when the 
stock was issued. Assessments large enough to cover the note were made. After- 
wards, and three or four months after its date, the note was transferred to plaintiff 
as security for a loan. The difference between the note and the assessments was 
paid and the stock delivered after plaintiff took the note. Held, that such a note 
was subject to all defences that it would have been subject to in the hands of the 
original parties, having been taken after maturity, payable on demand, under cir- 
cumstances to put him upon inquiry, and that parol testimony was admissible to 
show the understanding between the original oo when the note was given.— 


Paine v. Central Vermont R. Co., U. 8. Cir. Ct. Dist. Vt., Fed. Rep., January 26, 
1883. 


——See JupGMentT; NeGoTraBLe Parer; 


Bonps (County). — Power of supervisors — Restrictions as to issue— Bona fide 
holder. — Bonds of the County of Santa Cruz, issued under a statute empowering 
County Supervisors to issue bonds in aid of the construction of a canbe le their 
respective counties, wherein the only restrictions were that the bonds should not 
exceed five percent of the value of the taxable property in the county,. and that 
the grant of such aid should be submitted to and approved by the electors of such 
county, are valid in the hands of a bona fide holder for value, where those restric- 
tions have been complied with, and in accordance with its contract the railroad com- 
pany has proceeded to construct the road. Where municipal bonds are issued 
within the scope of the powers of the corporation, the bona fide holder for value 
takes them free from any original infirmity of consideration and the like. — Nevada 
Bank v. Steinmetz, Sup. Ct. Cal., Pac. Coast L. J., December 9, 1882. 


—— Rate of interest after maturity — After judgment. — Plaintiff issued and sold 
bonds in tollowine form: “ The and Hydraulic Co. acknowledge 
themselves to owe John H. Shuey or bearer $500, which sum they promise to pay 
to the holder hereof at their office in the city of Hamilton, Ohio, on the first day of 
February, 1869, and also interest thereon at the rate of ten per cent per annum, 
semi-annually, on the first day of each August and February ensuing the date 
thereof, until the principal sum shall be paid, on the presentation of the annexed 
interest warrants at their said office, and the said company further agree that this 
obligation may be transferred ~'f general or special indorsement, or by delivery, as 
if the same were a note of hand.’”” The defendants in error purchased some of 
these bonds after the interest warrants had been detached. Held, that these bonds 
contain a stipulation for the payment of interest on the principal sum at the rate 
of ten per cent; that after they become due they bear the agreed rate until paid, or 
until judgment thereon, and the judgment will bear the same rate of interest.— 
Hamilton and R. Hydraulic Co. v. Chatfield, Sup, Ct. Ohio, Wash. L. Rep., February 
17, 1888; Ohio L. J., February 3, 1883. 

——See OrricrtaL Bonps. 


Common OarrieEr. — Liability of. — A common carrier is liable to vindictive dam- 
es only incase of gross +? —Cameron v. Wall, Sup. Ct. Col., Ch. Leg. 
N- January 20, 1883; Col. L. Rep., January, 1883; Rep., February 14, 1883. 
——See RarLroaps. 
ConstITUTIONAL Law.— Removal of county seat — Test to determine vote — Bri- 


bery. — The Legislature has a right to provide the test to determine whether a ma- 
jority of the qualified voters of a county vote for or against the removal of the 
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county seat. The offer, by some citizens in favor of removal of a county seat, to 


give the grounds and build a court-house free of cost to the county, in case of re- 
moval, does not amount to a bribe. — Hall v. Marshall, Ct. App. Ky., Ky. L. J., 
January, 1883. 


— Interstate commerce — Taxation — Express companies. — A license or privilege 
tax imposed by a State on the business of an express company engaged solely in 
commerce between the States, where there is no intention by this means to obstruct 
or prohibit the business, is not unconstitutional. — Memphis & Little Rock R. Co. 
v Xolan, U.S. Cir. Ct. West. Dist. Tenn., Fed. Rep., January 23, 1883. 


— Evidence as to sohaty of laws passed by islature — Enrollment. — The en- 
rolled resolution signed by the Speaker of the House and President of the Senate, 
and approved by the Governor, is not conclusive evidence that the resolution, as 
enrolled, was agreed to by both Houses of the Eighteenth General Assembly, but 
the journals of the respective Houses are primary evidence of the contents of the res- 
olution as it was passed by the respective Houses; parol testimony not admissible to 
contradict the journal, and subsequent action of the Nineteenth General Assembly, 
in passing a joint resolution declaring that both Houses of the Eighteenth General 
Assembly had agreed “to a + amendment to the Constitution,” could not 
have the effect to make it valid. It is not necessary that a joint resolution propos- 


ing to amend the Constitution should be signed by the presiding officers of the two 
houses, or by the Governor, or should be enrolled; but there is a constitutional in- 
junction that it shall be entered on the journals at length, or at least so entered as 
to leave no doubt as to its provisions; a simple entering on the journals of the title 

d amendment does not accomplish the intent of the Consti- 
Hill, Sup. Ct. Iowa, N. W. Rep., February 3, 1883; West. Jur., 


or object of a propose 
tution. — Koehler v. 
January, 1883. 


— Impairing the obligation of contracts — Lotteries. — In 1807 the Territorial Leg- 
islature of Indiana incorporated the Vincennes University, and authorized it to 
raise $20,000 by a lottery. In 1816 the Territory became a State. In 1851 it 
adopted a Constitution, and therein expressly provided that ‘‘no lottery shall be 
authorized, nor shall the sale of lottery tickets be allowed.”” Held, that the univer- 
sity had only a license to run a lottery, and that the clause of the Constitution of 
the State does not violate the clause of the Constitution of the United States pro- 
hibiting a State from passing a law violating the obligation of a contract. There 
can be no vested right in a license to run a lottery which is protected by the Con- 


stitution of the United States. —State v. Woodward, Sup. Ct. Ind., Crim. L. Mag., 
January, 1883. 


— Controller of Philadelphia a county officer. —By the Constitution of Pennsylvania 
the office of Controller of Philadelphia was made a county office. The fact that in 
the Act of June 11, 1879, the Controller of Philadelphia is referred to as * city con- 
troller,” and the fact that many of the duties are imposed by ordinance of Councils, 
does not change his legal status as a county officer. By the Act of May 15, 1874, 
the Governor is, in case of a vacancy in the office of Controller of Philadelphia, au- 
thorized to fill the same by and with the consent of the Senate. City Councils have 
no such power, — Taggart v. The Commonwealth, Sup. Ct. Pa., Week. N. C., Feb- 
ruary 22, 1883; Leg. Int., February 23, 1883. 


— Incorporating town or village by snecial charter — Wisconsin Constitution. — 
Held, that the constitutional prohibition in Wisconsin is against the enactment of 
any special or private law for incorporating any town or village by special charter 
or for the amendment of such charter. That while towns were not usually so 
incorporated before amendment of the Constitution, yet the Legislature prior 
thereto had power to so incorporate, and hence the word “‘town” as well as “vil- 
lage” seems to have been introduced into the provision ex industria to prevent the 
Legislature from evading the prohibition by incorporating towns by special char- 
ter, having substantially the same powers as what had been ordinarily understood 
by the word village. — Cathcart v. Comstock, Sup. Ct. Wis., Wis. Leg. N., Febru- 
ary 22, 1883; Febrwary 16, 1883. 


ConteMPT. — See PRACTICE. 
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Contract. — For Service — Breach — Damages. — Where one employed for a defi- 
nite time, at a gross sum, is unlawfully discha: before the expiration of his 
term, he may recover as damages, the difference between the contract price and 
the amount received by him, with what he was enabled to earn during the 
term after his discharge. The fact that the action was begun before the expiration 
of his term, but trial was not had until after it had ogre will not change the 
_ of damages. — Everson v. Powers, Ct. App. N. Y., Ch. Leg. N., January 18, 


—— Contract under seal — One not a party to. — Where a contract is by deed under 
seal, on technical grounds, no one but a party to the deed is liable to be sued upon 
it, and therefore, if made by an attorney or agent, it must be made in the name of 
the principal, in order that he may be made a party, because otherwise he is not 


— by it. — Williams v. Gillies, Sup. Ct. N. Y., N. Y. W. D., January 19, 


—— Of insurance agent for specified period — Insolvency of company before expira- 
tion of. —Where a life insurance company has contracted with a person to act as its 
general agent for a stipulated number of years, at a specified yearly salary, and the 
company becomes insolvent and passes into the hands of a receiver, and is also 
dissolved by the action of the State, before the expiration of the term for which 
such agent was hired, such agent has no legal right to recover from the fund in 
the hands of the receiver the salary fixed bythe agreement for the unexpired term 
of service, as damages for not continuing the employment.—The People ». 
Globe Mutual Life Insurance Co., Ct. App. Nv. Y., Daily Reg., February 14, 1883; 
Rep., February 28, 1883. 


—— Usage— Evidence. —In an action on a written contract to furnish stone fora 
county bridge, to be paid for “at $4.50 per perch,” the contract was silent as to 
the number of cubic feet in a perch, and the evidence of the usage of the trade 
failed to show there was any uniform rule on the subject, such evidence being con- 
flicting as to whether 164 or 25 cubic feet made a perch. Held, that in the 
absence of astatutory provision defining the quantity in a perch of masonry, the 
negotiations of the parties, in which it was verbally agreed that the stone was to 
be furnished at 18 cents per cubic foot, and that the attorney who wrote the con- 
tract expressed this agreement in the written contract, by converting the feet into 
perch of 25 feet each, at the rate per foot, are admissible. — Quarry Co. 
v. Clements, Sup. Ct. Ohio, Ohio L. J., February 10, 1883; Cin. L. Bul., Feb- 
ruary 5, 1883. 


—Defendant signed the following writing: ‘The Western Historical Company: 
I hereby agree to take one copy of your History of Northern Wisconsin, for which 
I will pay you, when delivered at my residence or place of business, the sum of 
$12.50. noe the subscription on what you promise in your prospectus, a copy 
of which I have, No. 9.” Held, that the subscription pl mel g to an offer to bu 
and pay for one of the copies of the history proposed to be published by plaintiff, 
upon its delivery to him at his place of business; that such offer, when accepted 
by the plaintiff, bound the defendant, and if the taking of the subscription by the 
agent of the plaintiff was not such an acceptance thereof as would bind the defend- 
ant, the subsequent tender of the book within a reasonable time upon the subscrip- 
tion, and before the offer to buy was withdrawn, was an acceptance of the offer to 
buy, and would bind the defendant from that time, if the book tendered conformed 
in all respects to the contract. Held, further, that the plaintiff could not recover 
unless he showed affirmatively that the book he tendered conformed in all material 
matters to the description thereof given in the i ge — Western Historical 
Co. v. Selmitt, Sup. Ct. Wis.; N. W. Rep., February 10, 1883; Wis. Leg. N., 
February 22, 1883. 


—Right of consignee to sell — Consignor directing sules.—Where advances are 
made by the consignee, a consignor cannot direct a sale of the consignment at his 
pleasure. In the absence of agreement thereupon, the consignee has the right to 
sell atsuch time as he sees proper to the extent of, and in payment of, his 
advances. — Butterfield v. Stephens, Sup. Ct. Iowa, Rep. J@muary 31, 1883. 


—— Breach of contract to deliver goods for which promiss notes had 
been given by vendee and indorsed away by vendor — nor oF notes after 
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Contract — Continued. 


suit brought by vendee — Measure of damages. — Defendants contracted to deliver 
ods to plaintiffs and received plaintiff's note for the purchase money. Before 
elivery of the goods defendants failed and plaintiffs were unable to get the goods. 
Defendants had meantime indorsed the notes and had them discounted. The ven- 
dees entered suit to recover the full value of the goods as of the date of the demand 
and refusal todeliver. After suit was entered, but before trial, the notes matured, 
and plaintiffs did not pay them. Held, that notwithstanding defendants had passed 
the notes away, us they were still liable as indorsers, plaintiffs, not having paid the 
notes, could not recover the full value of the goods, but only the difference between 
the market value at the time of the breach of the contract and the price contracted 
for; and that, no such difference having been proved, the plaintiffs were entitled 


to only nominal damages, — Moses v. Rasin, U. S. Cir. Ct. Dist. Md., Fed. Rep., 
February 20, 1883. 


—See Corporations; Equiry; TELEGRAPH COMPANIES. 


CoPARCENERS. — Purchaser from — Improvements — Creditors — Assignment, — A 
purchaser of the interest of one coparcener in real estate, takes the title free from 
any claim that the other coparcener might have aguinst him for rent, unless an 
action was pending between the copuarceners at the time of the purchase. An 
assignee for the benefit of creditors generally is not a purchaser for value, and 
can assert no equity that the debtor himself could not assert. Where one coparce- 
ner has expended money in making improvements, in a suit for a partition of the 
estate, equity will require the other coparceners to make compensation therefor. — 
Bridgeford v. Barbour, Ct. App. Ky., Ky. L. J., January, 1 


Coprricut. — Public property in literary productions — Use of nom de plume— 
Trade-marks.— Literary productions, published without being secured to the author 
by copyright, become public poqete and may be republished by any one, and the 
person making such publication has the right to give the name of the author. The 
use of a nom de plume by an author, does not entitle him to protect his writings 
published under such assumed name without copyright to any greater or differ- 
ent extent than if published under his Christian name. Trade-marks only protect 
vendible merchandise, and cannot be applied to or protect literary property. An 
author has a right to restrain the pablleation of his literary work which he has 
never given to the public, but its Pete a without copyright is a dedication to 
the public.— Clemens v. Belford, U. S. Cir. Ct. North. Dist. Ill., Ch. Leg. N., Jan- 
uary 20,18; Fed. Rep., February 13, 1883. 


— Oratorio — Publication Gr iene Srekaticetien— The publication of an ora- 
torio, by the composer, in form, the words and vocal parts set to an accom 
niment for the piano, with references in the margin to the particular instruments 
which are to be employed in playing the different parts of the piece, dges not give 
the right to a person unauthorized by the composer to perform the oratorio as set 
for an orchestra. In such cases a new orchestration by an unauthorized person is 
an infringement of the rights of the composer.— Thomas v. Lemon, U. 8. Cir. Ct. 
Dist. Mass., Rep., February 28, 1883. 


Corongrs.— Findings of — Duty to hold inquests.— A coroner in holding an inquest, 
acts in a judicial capacity and his findings cannot be questioned as to ape | in 
a collateral proceeding. A coroner is not warranted in holding an inquest, unless 
he has ground for suspecting that the death was caused by violence or other undue 
means.— County v. Mishler, Sup. Ct. Pa., Leg. Adv., January 2, 1883. 


CorporaTions.— Subscriptions by giving notes to meet insurance examination — Lia- 
bility of stockholders. — A fire insurance company organized with 2,000 shares of 
stock of $50 each, of which 1,206 were subscribed payable in cash. Afterwards 
the remaining shares were subscribed by the officers and directors of the company 
by giving their notes for$25a share. The notes were deposited in bank, where nf 
pon | until the insolvency of the company, when, upon resolution of the board, 


they were returned to the parties, and the stock retransferred tothe company. The 
arrangement was made to meet the Insurance Commissioner’s examination, and the 
notes appeared as part of the assets in the public statements. Held, the transac- 
action was a fraud upon the company, and that, as between these note stockholders 
and the company, in a suit by the creditors, requiring them to make good their sub- 
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scriptions, in the absence of any agreement to the arrangement by the cash stock- 
—_ ers, they are liable. — Miller’s Appeal, Sup, Ct. Pa., Leg. Adv., January 23, 
1883. 


— Illegal contract — Defence of ultra vires.— Where a corporation enters into a 
contract, which, though prohibited by its charter, has been fully executed on the 
one side, and nothing remains but to pay the consideration money, it will not be 
allowed to set up, as a defence to an action to recover the consideration money, that 
the contract was ultra vires. Where the plaintiff in such action has made out his 
case, without calling to his aid the alleged illegal transaction, the defendant, who 
has enjoyed the benefit of the transaction, will not be permitted to set up as a de- 
fence that the transaction was ultra vires.— Wright v. jt Pipe Co., Sup. Ct, 
Pa., Pittsb. L. J.. January 31, 1883; Leg. Int., February 16, 1883; Week. N. C., 
December 28, 1882. 


— Delegation of pone by — Negligence — Liability of.— A master who delegates 
his power to another, to employ, discharge, manage and control servants, in a given 
work, is responsible to a servant for an injury received through the incompetency 
of a servant so employed, when such incompetency was known to the person au- 
thorized to make the employment, and was not known, and by the exercise of due 
care, could not have been known, to the person injured. — Texas and Mexican R. Co. 
v. Whitmore, Sup. Ct. Texas, Texas. L. Rev., February 14, 1883. 


—— Stockholders — Liability of — Set-off by.— To constitute a party a stockholder 
and, as such, liable to the creditors of the corporation, it is not necessary that a 
certificate should be issued to him, nor is actual payment for the stock indispensa- 
ble. Asubscription for stock and an explicit recognition of the party asa_stock- 
holder by the corporation is sufficient to make the subscriber a stockholder. A 
stockholder who is really a creditor of the corporation may offset the indebtedness 
of the company to him in an action ny against him by a creditor of the cor- 
poration. — Wheeler v. Miller, Ct. App. N. Y., N. Y. W. D., January 12, 1883, 


— Shares — Transfer — Execution.— The owner of shares in a national bank sold 
the stock and delivered the certificate to the purchaser with a written assignment, 
and a power of attorney to transfer it. Before a transfer was made upon the books 
of the bank the shares were seized and sold under an attachment and execution 
against the property of the vendor, and the bank issued a new certificate to the 
purchaser at the sheriff's sale. In an action against the bank by the assignee for a 
refusal to transfer the shares to him, held, that the unrecorded transfer had 
precedence over the attachment, and that the bank was liable in damages to the 

laintiffs — Scott v. Pequonnock National Bank, U.§&. Cir. Ct. South. Dist. N. Y., 
p-, January 31, 1833 


— Right of railroad to purchase another — Mortgage, how effected. —Whena 
railroad company has the right of constructing a particular line of railroad, with 
general power to purchase all kinds of property of whatever nature or kind, it may 
purchase from another company a road constructed upon that line, if the latter 
company had power to sell. Prior to the purchase of a railroad, the latter had 
executed a trust deed by way of mortgage upon all its railroad and property 
acquired or to be acquired. Held, that inasmuch as the road purchased was within 
its chartered limits, and might have been constructed if it had not been purchased, 
the mortgage covered on said road, when purchased, the same as it would have 
done had the company itself constructed it.— Branch v. Jessup, Sup. Ct. U. &., 
Morr. Trans., Vol. V., No. 12. 


——Non-user — Forfeiture by — Mode of enforcing forfeiture. — On the erection of a 
corporation by a State, the principal consideration to the latter in return for its 
grant, is the benefit to be conferred upon the public by the operations of the cor- 
poration. Therefore, where a corporation fails within a reasonable time to enter 
upon the transaction of business, though it has paid the tax for its charter and 
lifted it, its charter becomes forfeited by non-user; and it cannot subsequently 
claim any of the privileges conferred upon it by the charter. Such forfeiture by 
non-user was well known at the common law, and may be declared either by pro- 
ceedings in the nature of a quo warranto, or by legislative or constitutional enact- 
ment. — Chincleclamouche Lumber and Boom Co. ». The Commonwealth, Sup. 
Ct. Pa., Week. N. C., January 11, 1883; Pittsb. L. J., February 21, 1883. 
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—Who deemed a director— Contract with.— A contract which provided that 
plaintiff was to be chosen one of the directors of defendant, and by its express 
terms he was to be invested with the duty of superintending and directing its affairs 
as one of its directors, must be construed as if he was actually a director at the 
time of its inception, and as if made with him while a director. Directors of a 
corporation are its trustees, and the validity of their contract made with a corpora- 
tion depends upon the nature and terms of the contract itself, and the circum- 
stances under which it is made, and the effect of its provisions; if they are 
pernicious, and tend to work a fraud on the rights of the corporation and the 
stockholders, the directors have no authority to enter into it. Where plaintiff 
was not a broker, and there was no express contract and no circumstances from 
which it can be concluded that any kind of an implied contract existed between the 
defendant company and plaintiff by which he was to have a commission on the 
sale of a railroad effected by defendant’s corporation, he is not entitled to recover 
any compensation. — Hubbard v. N. Y., N. E. & W. Investment Co., U. 8. Cir. Ct. 
Dist. Mass., Fed. Rep., February 6, 1883. 


— Subscribers — Equity — Insolvency — Creditors. — When a stockholder has con- 
tracted with a commercial corporation to pay in a certain amount of the capital 
stock, he is bound by such contract, and a court of equity will enforce it for the 
benefit of creditors, on the insolvency of such corporation. — Harmon v. Page, 
Sup. Ct. Cal., Pac. Coast L. J., January 20, 1883. 


—— Agreement between — Guaranteeing dividend — Validity of arrangement.— An 
agreement between two corporations, whereby one guarantees the other a specified 
annual dividend, is a guaranty to the corporation and not to the stockholders sever- 
ally, although a memorandum of it is indorsed on each share of stock. In such 
case the directors of the corporation to which the guaranty is made have power to 
modify such guaranty without consent of stockholders, and where fairly exercised, 
in view of all the circumstances, and in good faith, a court will not interfere, even 
though, on the same facts, it might have arrived at a different conclusion. Where 
an agreement is made by the directors, relinquishing the right to such guaranty, the 
execution of the agreement will not be enjoined at the suit of a stockholder because 
three of the directors voting were also stockholders in the guarantor corporation, 
it appearing that without counting their votes a majority of the directors voted for 
the measure. — Flagg v. Manhattan R. Co., U. 8. Cir. Ct. South. Dist. N. Y., Am. 
L. Reg., December, 1882. 


—BSee Rartroaps. 


Costs. — Docket fee. — Where there was no hearing and no decision, no docket fee 
is provided by the statute; but copies of an answer required by the rules to be 
furnished are taxable. — Yale Lock Manufacturing Co. v. Colvin, U. S. Cir. Ct. 
Dist. Vt., Fed. Rep., December 26, 1882. . 


Countigs. — See CriminaL Law. 


CriminaL Law. — Jeopardy, when it attaches. — The jury was sworn to try the case 
before the defendant had toe arraigned or had entered his plea. The court imme- 
diately, over the objection of the defendant, arraigned him, and, upon his refusal 
to plead, entered a | a. of not guilty for him, The jury was then resworn, and the 
defendant convicted. It was held, that the defendant was not put in jeopardy by 
the jury being sworn before arraignment and plea.— Weaver v. The State, Sup. Ct. 
Ind., Crim. L. Mag., January, 1883. 


— Former conviction under city ordinance not a bar to indictment. — A conviction 
under an ordinance of a city for keeping a house of ill-fame in that city is not a bar 
to a prosecution for the act by indictment.—State v. Lee, Sup. Ct. Minn., Crim. L. 
Mag., January, 1883. 


—Assistant counsel to district attorney — Former holding conversation with wit- 
ness on stand.— Where the court overrules an objection made by defendant’s coun- 
sel to an attorney assisting the district attorney in the proscution of a criminal 
case, and the district attorney, being present in court, offers no objection to such 
assistance, this is equivalent to a request that such assistance shall be rendered. 

Allowing district attorney to hold a private interview with a witness while on the 
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stand, in regard to what he had already testified, in a tone not heard by defendant's 
counsel is bad practice; but in the absence of proof that anything improper was 
said, or that defendant was prejudiced thereby, will not be ground for reversing the 
judgment.— Rounds v. The State, Sup. Ct. Wis., N. W. Rep., February 17, 1883; 
Wis. Leg. N., February 22, 1883. : 


Receiving or buying stolen goods with intent to defraud the owner is not an acces- 
sory, but x substantive offence, and a conviction may be had without regard to the 
person who stole the goods, or from whom they were received. Where received at 
several times, in pursuance of a conspiracy as to the particular goods, the values of 
the reception may be aggregated in fixing the grade of the offence. — Levi v. The 
State, Sup. Ct. Neb., N. W. Rep., January 27, 1888. 


Using plates without authority — Fraudulent securities. — Defendants were con- 
victed, under section 5450, of the Rev. Stats. U. S., of having in their possession an 
instrument engraved und printed after the similitude of an obligation issued under 
the authority of the United States, with intent to sell or otherwise use the same. 
The alleged fraudulent instrument, though in the similitude of a United States 
bond, was not, nor did it purport to be, executed, or signed. The court, in grant- 
ing a new trial, Aeld, that the words of the statute, ‘“‘any obligation or other secu- 
rity,’’ must be construed to mean an executed instrument, or one which on its face 
purports to be executed, and that it appearing. that the alleged fraudulent obligation 
or security is not an obligation or security at all within the meaning of the statute, 
a conviction cannot be sustained, though the paper, in its body and general form, be 
made after the similitude of a United States bond. — United States v. Williams, U. 
S. Dist. Ct. East. Dist. Wis., Fed. Rep., January 23, 1883. 


—— Fraudulent returns of postmasters — Aiders or abettors — Intent.— Any post- 
master who makes a false return to the auditor for the purpose of potter F srs 


creasing his compensation is guilty of a misdemeanor. All aiders, procurers, or 
abettors in statutory offences are punishable as principals, although not express] 
referred to in the statute, and u defendant, though incompetent to commit the offence, 


by reason of not being of the particular age, sex, condition, or class, may neverthe- 

less be punished as procurer orabettor. Where the question is one of fraudulent 

intent, it is allowable to introduce evidence of other acts and doings of the party of 

a kindred character, in order to illustrate or establish the intent or metive in the 
articular act directly in judgment. — United States v. Snyder, U.S. Cir. Ct. Dist. 
inn., Fed. Rep., January 23, 1883. 


—— Motion for continuance — Evidence — Proof of character. — Upon a motion for 
continuance, because of the absence of a witness, where the evidence is material, 
and diligence has been used to secure his attendance, a continuance should be 

« granted, if there are reasonable grounds to believe that the presence of the witness 
will be had thereby, though he be non-resident. Upon the question of the identity 
of the accused the court improperly rejected the testimony of a witness, who knew 
him intimately at the time the stolen bonds were said to have been purchased from 
the accused, that he saw a person so strongly resembling the accused that he twice ap- 

roached him with the intention of speaking to him, believing him to be the accused. 
Proof of the character of the accused should be limited to the time of the discov- 
ery of the offence, and it was, therefore, error to extend it to the date of the arrest. 
Under an indictment for the larceny of municipal bonds, evidence that the holder 
purchased them in open market for full value; that they were genuine, and that 
the person who purchased them from the accused paid full value, was competent, 
and, taken in connection with the bonds, which were read in evidence, authorized 
the jury to find that they were issued by authority, signed, executed and delivered 
as charged in the indictment.— White v. The Commonwealth, Ct. App. Ky., Ohio 
L. J., January 13, 1883; Ky. L. Rep., December, 1882; Rep., January 17, 1883. 


—— False pretences—Obtaining money under—Variance —Discretion of trial judge — 
Evidence. — Where one by means of false pretenses induces another to buy from 
him property, and in payment therefor obtains a check upon funds owned by the 
drawer in bank, a criminal prosecution may be properly brought. A variance be- 
tween the charges of the indictment and the proof offered, which in the opinion of 

the judge presiding at the trial, did not affect the rights of the prisoner or preju- 

dice his case, is not ground fora reversal where it does not appear that discretion has 
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been abused. Where in a trial it becomes material to prove on the part of the 
State, that a conspiracy existed between persons omy indicted, evidence that the 
persons were, shortly prior to the time of the alleged crime, engaged in a conspi- 
racy to commit crimes of a like character, is competent. — Tarbox v. The State, 
Sup. Ct. Ohio, Cin. L. Bul., January 15, 1883; Ohio L. J., February 10, 1883. 


— Homicide — Self-defence— Change of venue — Objection to venue — Waiver.—If 
accused had previouly so menaced and assaulted the deceased as to justify the be- 
lief that he intended to kill him or do him great bodily harm, then the deceased had 
a right to defend himself, and if in making such a defence, he was killed by the ac- 
cused, the latter was as much guilty as if the deceased had made no effort to save 
his life. In determining whether or not the accused had reasonable grounds to be- 
lieve the deceased, at the time he was killed, was then and there about to kill him or 
do him great bodily harm, the jury is not confined to facts and circumstances 
proved to have transpired and existing at the time of the killing, but they may and 
should take into consideration all the facts of the case. Where a change of venue 
is granted, and the accused goes into trial without objection, it is too late after ver- 
dict to raise the question for the first time.— Lightfoot ». The Commonwealth, Ct. 
App. Ky., Ky. L. J., January, 1883; Ky. L. Rep., January, 1883. 


— Larceny — Goods taken to another State.— Where a person steals goods in an- 
other State and brings them into Maryland, he cannot be indicted in the latter for 
the stealing, but the act of bringing stolen goods into the State is a new larceny for 
which he may be indicted and ee nee v. The State, Ct. App. 

Md., Ch. Leg. N., January 27, 1883; Rep., January 3, 1883; Alb. L. J., January 


20, 


—— Liability of counties to pay defendants’ costs.— A county is not required to pay 
the costs of witnesses for the defence, where the defendant is indicted for a felony.— 
Hewercle v. Gage Co., Sup. Ct. Neb., Den. L. J., February 3, 1883. 


— Federal practice — Withdrawing plea of guilty after term of trial. — Defendants 
were indicted for violations of the internal revenue laws and pleaded guilty, but the 
district attorney delayed moving for sentence until a subsequent term in order to 
allow defeadants an »pportunity to endeavor to effect a compromise with the de- 
partment at Washington. The commissioner of internal revenue having rejected 
the offer of compromise, the district attorney moved for sentence, and the prisoners 
then made a motion for leave to withdraw their plea of guilty. Held, that the mo- 
tion should be denied. — United States v. Seek U.S. Cir. Ct. South. Dist. N. Y., 
Rep., February 14, 1883. 


— Perjury — Who may administer oath — Bank director — Oath as ownership of 
pledged stock. — A notary — of the city of Alexandria is authorized to admin- 
ister the oath required by law to be taken by a director of the First Natiénal Bank 
of that city as to his ownership of the capital stock of such bank. When the oath 
is taken and subscribed by the accused it is complete, so far as the accused can make 
it, and if the notary, in certifying the fact of the oath having been taken, errone- 
ously used the term ‘county ”’ instead of “‘city,’’ and used the seal of said bank in- 
stead of his own official seal, such error did not affect the oath taken. If accused 
took an oath in which he stated that he was bona fide owner in his own right of the 
number of shares of stock then standing in his name on the books of the bank, and 
that the said shares were not hypothecated or in any way pledged as security for 
any loan or debt; and if he took it wilfully, and not believing that he was stating 
the truth, it is perjury, if he was not owner of the stock, or had pledged it for a 


loan or debt.— United States v. Neale, U.S. Cir. Ct. East. Dist. Va., Fed. Rep., 
February 20, 1883. 


— Indictment — Duplicity — Evidence — Pi of stolen property. —An in- 

dictment which charges defendant with breaking and entering premises with intent 
to steal, and actually stealing therefrom, is not bad for duplicity. Under such an 
indictment, the charge of stealing may be regarded as a mere pleading of evidence 
in support of the charge of an intent to steal. The unexplained possession of goods 
recently burglariously stolen is not of itself sufficient evidence to convict one of the 
crime of burglary. The presumption which arises from the possession of recently 
burglariously stolen goods is applicable to the crime of larceny, but not to burg- 
lary. —The State v. Shaffer, Sup. Ct. Iowa, West. Jur., January, 1883. 
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Damaces. — Employee under control of another — Liability of employer.— Where 
the employer places one employee under the control and direction of another, and 
the latter, in the exercise of that authority, orders the former into a place of un- 
usual danger, and thus exposes him to extraordinary peril, of the existence and ex- 
tent of which he is not advised, the employer is liable. It is a question of fact for 
the jury whether, under the circumstances of the case, the party injured knew, or 
in the exercise of ordinary care and prudence might have known, that the danger 
was extraordinary. — Thompson Adew v. Chicago, M. & St. P. Ry. Co., U. 8. Cir. 
Ct. Dist. Minn., Ped. Rep., January 28, 1883. 


—— Trespass — Cutting timber — Measure of.—In an action for timber cut and car- 
ried away from lund of plaintiff, the measure of damages is: Where defendant is a 
knowing and wilful trespasser, the full value of the property at the time and place 
of demand or of suit brought, with no deduction for labor and expense of defendant. 
Where defendant is an unintentional or mistaken trespasser, or his innocent vendee, 
the value at the time of conversion, less what the labor and expense of defendant 
and his vendor have added to its value. Where defendant is a purchaser without 
notice of wrong from a wilful trespasser, the value at the time of such purchase. — 
Wooden Ware Co. v. United States, Sup. Ct. U. S., Wash. L. a February 3, 
1883; Ch. Leg. N., February 17, 1883; ‘ato. L. J., February 3, 1883, 


—— Passenger — Injury on sleeping car — Who liable.— A passenger of a railroad 
company, travelling in the coach of a sleeping car company, may properly assume, 
in the absence of notice, that the train is under one management, and, in such ¢ 
where he sustains injury by the negligence of one in the employ of the sleepin 
car company, he may maintain an action against the railroad company. On proo 
of injury sustained by passenger on a railroad train, by the fall of a berth in a 
sleeping car, and that the passenger was without fault, a presumption arises, in the 


absence of other proof, that the railroad company is liable. — Railroad Co. v. Wal- 
rath, Sup. Ct. Ohio, Leg. Adv., January 2, 1883. 


ee ordered to duty outside of his regular line —Injured while so engaged— 


Liability of employer.— Where a brakeman, on going into the employment of 
a railroad company, signs a contract binding him to obey all orders, rules and regu- 
lations, butin which the general language applies equally to all classes of employees, 
the agreement to obey all orders must be pe tra to apply to all which are issued 
to him in the line of duty in which he is employed; ms it does not empower the 
company to assign him to other duties wholly disconnected therewith and differing 
theretrom. And while the clause binding him to use care and caution applies to 
anything he may undertake to do, it is for the jury to decide whether he has vio- 
lated * - — v. Lake Shore & M. S. R. Co., Sup. Ct. Mich., N. W. Rep., Jan- 
uary 27, 1883. 


—— Elements in estimating — Injury on Sunday excursion.— In an action to recover 
damages for the death of plaintiff’s intestate, caused by the alleged negligence of 
the owners of a steamboat, Aeld proper, for the purpose of showing the reasonable 
expectation of pecuniary benefit to the mother of the deceased, to admit evidence 
of his pecuniary circumstances and ability to make money, habits of industry, her 
dependence upon him, and his assistance and promises of support, and other cir- 
cumstances of like character. And that defendant’s liability is not affected by the 
fact that his death occurred while deceased was on an excursion upon defendant’s 
steamboat in violation of the Sunday law.—Opsahl, Admx., v. Judd, Sup. Ct. 
Minn., N. W. Rep., January 27, 1883. 


—— Contract to provide suitable machinery — Amendment of pleading.— If defend- 
ant, for a full compensation, has undertaken to manufacture a steam boiler for 
plaintiff, and if defendant knew exactly where it was to go, what work it was to do, 
and what pressure it must bear; and if he so carelessly and negligently constructed 
it that it was not able to do that work or bear that pressure, he must bear the dam- 
age resulting to the plaintiff’s mill and machinery. Where the narr. cha 
defendant with negligence and deceit in the construction of the boiler, it may 
amended by adding a scienter in terms charging the defendant with having know- 
ingly committed the deceit. Such amendment does not introduce a new cause of 
— Erie City Iron Works v. Barber, Sup. Ct. Pa., Leg. Int., February 23, 


—— See Corporations; MunicipaL CoRPORATION; NEGLIGENCE; RAILROADS. 
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DrEep.—Covenant of warranty — Breach — Eminent domain — Description. — Taking 
land right of eminent domain is not a breach of covenant against incumbrances. 
Where proceedings to lay out a street were begun before purchase by the grantee, it 
was constructive notice to him of the intended location. Where a deed describes 
land by monuments, and also by lines and courses, and there is a failure as to 
the latter, the former description will prevail. — Ake v. Mason, Sup. Ct. Pa., Ch. 
Leg. N., January 138, 1883. 


— Enforcement of lien — Deed — Leaving name of grantee blank. — B. and his 
wife, the defendant, executed a deed of land owned by B., leaving name of 
tee blank, and defendant, with whom the deed was left to use for her | a 
sonal benefit, filled in name of her brother as grantee and delivered the deed 
to him to hold the property for her, and he paid her upon delivery $8,000, 
which were used in paying off incumbrances on the land. B. conveyed his 
interest in the land to defendant, and upon the death of her brother, his ad- 
ministrator filed a bill to subject the land to a lien in the nature of mortgage for 
the money paid defendant. Held, that the lien was valid and should be en- 
forced. — Lockwood v. Barrett, Sup. Ct. Mich., N. W. Rep., January 13, 1883; 
Cent. L. J., January 26, 1883. 


— Effect of words ‘heirs,’ etc., instead of “successors,” etc., ina deed. —Levy 
was made upon lands to satisfy a judgment. Suit was brought by 
complainants herein asking an injunction restraining the sale of the lands of 
which they claim to be owners. In the deed to the Tands in dispute, defend- 
ant in the former suit-appears as grantee, named in her representative capacity 
as guardian of complainants herein, but in the habendum clause of the deed the 
words “ther heirs and assigns” appear instead of “successors;” and the main 
question being in whom is the title of the lands: held, that the word “heirs” 
used instead of ‘‘ successors” in the printed part of a deed, should not control or 
qualify the other parts of the instrument; the test being that, in equity, the 
party could not hold the title in fee in hostility to the heirs, nor could she main- 
tain such a right at law, relying upon the terms of the deed.— Walker v. Colby 
Wringer Co., U. 8. Cir. Ct. East. Dist. Wis., Fed. Rep., January 23, 1883. 


— Conveyance of right to prospect for oil — Construction of. —F., by his deed, 
granted and sold N., his heirs and assigns, the right to prospect, bore, drill, dig, 
etc., for oil. Held, that such a conveyance did not vest any estate either in land 
or minerals, and gave no property to the oil in situ. The right acquired under 
such agreement or conveyance is incorporeal. If the term fee is applicable to a 
mere license it is sub conditione, and base in its character. — Thompson v. Noble, 
Sup. Ct. Pa., Pittsb. L. J., February7, 1883. 


—“Ore right’’ — Construction of grant.—In the construction of a grant of an 
“ore right’’ this intention may be ascertained from the words of the gramt, and if 
they are ambiguous from surrounding circumstances; and in this connection the 

ition of the parties and the property at and subsequent to the transaction may 

considered. A deed or grant must be construed most strongly against the 
grantor, and this rule applies with especial force to a reservation or restriction in 
a deed, whereby there is a withholding of something from the grant. — Grubb v. 
Grubb, Sup. Ct. Pa., Leg. Int., February 28, 1883. 


Br at aa of, in a deed — Sufficiency — Delivery of presumption as to time. — 


A deed for real estate conveyed a number of lots in Athens, Illinois, referring to 
the sow of that town, and purported to convey another tract, described as ‘also 
another piece or parcel of land, being all that part of the northwest quarter of 
the southwest quarter of section os, lying out of the town, containing,”’ etc. 
Held, that the description of the latter tract, taken by itself, was not sufficient in 
certainty, but that the word “town” meant the town of Athens, the plat of 
which is a fixed monument, from which the location of the tract may be found 
with precision, and hence the description was sufficient. In the absence of other 
— the delivery of a deed will be presumed to have been on the day it bears 
ate, and the subsequent date of the certificate of acknowledgment alone cannot 
aa presumption. — Smiley v. Fries, Sup. Ct. Ill., Leg. Adv., January 


—— Description — Alley — Easement. — Defendant purchased a 24x132 feet tract, 
according to the original plat of the village, and as that plat shows an alley within 
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Deep — Continued. 


such description, he purchased subject to such alley, whether as a mere public 
easement or as vesting the title of the land in the county or other public aut ority 
subject to such easement and in support thereof, and with full notice thereof, to 


the public easement. — Burbach v. Schweinler, Sup. Ct. Wis., Wis. Leg. N., Jan- 
uray 11, 1883. 


—— Covenants — Running with land — Rights of assignee. — Where the covenantee 
was owner of land upon a creek embracing a water-mill privilege, and the cove- 
nantor proposed to divert water from a lake out of which the creek flowed, and the 
covenant was to maintain such a stage of water in the lake that the quantity flowing 
in the creek should not be diminished by the diversion, — the covenant was held to 
run with the land, so that the damages from its breaeh, and the right of action 
therefor, accrue to him who holds the property when the breach occurs. —Shaber, 
Admx., v. St. Paul Water Co., Sup. Ct. Minn., N. W. Rep., February 17, 1888. 


—See EJsEcTMENT. 


Divorce. — Plaintiff, against whom a former wife had obtained a divorce in New 
York, in which he was forbidden to marry again, afterwards, during the lifetime of 
the former wife, married defendant in Pennsylvania. The parties, though at the 
time residents of New York, had gone to Pennsylvania to contract and enter into 
the marriage to evade the decree. Plaintiff subsequently brought this action for a 
divorce from defendant. The referee found that defendant was guilty of the adul- 
tery charged. Held, that the ee being valid by the laws of the State where 
contracted, is valid in New York, and that the court should not deny plaintiff relief 
because of his violation of the prohibition against his marrying again, neither the 
decree nor the stitute which authorized it having any effect outside the jurisdiction 
of New York.—Thorp v. Thorp, Ct. App. N. Y., Daily Reg., January 8, 1883, 


—— In one State when bar to in another. — Although marriage is a status, and every 
State has the right to fix, regulate, and control the same as to every person within 
its jurisdiction, even though one of the parties may at the time actually reside in 
another State, yet a judgment of divorce granted in another State, under statutes 
making jurisdiction dependent entirely upon the residence there of the party ap- 
plying or a divorce, at the suit of a husband, against a wife who resided in this 

tate, and who was not personally served, and did not sapere in the action, but 
was ignorant of its pendency until after judgment, is not a bar to a subsequent ac- 
tion by such wife in Wisconsin for divorce, alimony, allowance, and a division of 
the property of such husband situated within this State, especially where such for- 
eign judgment was based upon an alleged cause of action which was false in fact.— 
Cook v. Cook, Sup. Ct. Wis., Ohio L. J., February 3, 1883. 


EseCcTMENT. —Town site not exempt from mineral location — Duty of Land Depart- 
ment — Attacking decision of department as defence in ejectment.— Land em- 
braced within a town site, when unoccupied, is not exempt from location and sale 
for mining purposes. Whether there are rights interfered with, which should pre- 
clude the location of a mineral claim, and the issue of a patent therefor, when not 
subjected by law of the United States to local tribunals, is matter properly cogniz- 
able by the land department when application is made for patent. That depart- 
ment must pass upon the character of the land, the qualifications of the applicant, 
the acts he has performed, and whether the land is of a class open for sale. Such 
ey ery of the department is that of a special tribunal, and unassailable, except 

y direct proceedings for its annulment or limitation. In ejectment the legal title 
must prevail. The patent of the United States passes that title. Whoever holds it 
must recover against those who have only unrealized hopes of obtaining it. or claims 
which it is the exclusive province of courts of equity to enforce. However great 
such equities may be, they constitute nowdefence in an action at law based upon 
the patent — provided the land department had jurisdiction to issue the patent. 
The charge that fraud, bribery, etc., were used to influence the officers of the land 
department in securing the patent is not admissible as a ground of defence in an 
action at law. Thé validity of a patent cannot be assailed collaterally on these 
grounds any more than can a judgment of a court.— Steele v. St. Lotlis Smelting 


and Refining Co., Sup. Ct. U. S., Col. L. Rep., January, 1883; Den. L. J., Febru- 
ary 3, 1883. 
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EyectMENT — Continued. 


— Adverse possession by oral agreement — Pleading. — Ejectment to recover about 
seven acres of land. Defendant set up adverse possession for more than 20 years. 
It was shown that defendant became the purchaser of 40 acres of land from N., 
through whom plaintiffs claimed title, in 1841; that part of this 40-acre tract was 
fenced in by N., and it was orally agreed between them that the defendant should have 
the seven-acre strip in controversy in exchange therefor, and in pursuance of this 
understanding he took possession and built thereon in 1841, and has ever since 
claimed and used it as his own land; that N., and those claiming under him, had 
used the tract inclosed for 15 years, when plaintiffs, or those under whom they 
claimed, moved the fence, but not by direction of defendant. Held, that the facts 
made out adverse possession for more than 20 years, and were a bar to the action. 
A party pleading adverse possession is not bound to set out in his answer its nature 
—- character. An allegation that the entry was under aclaim of title exclusive of 
any other right, and that the possession has been continued for more than 20 years 

revious to the commencement of the action, under such claim of title is sufficient. — 
rtlett v. Secor, Sup. Ct. Wis., N. W. Rep., February 3; Wis. Leg. N., Feb- 
ruary 8, 1883. 


—Taxz certificate—Assignment of.— Plaintiff showed titlefrom the U.8. Defendant 
set up a tax deed executed by county clerk, to defendant as grantee, purporting to 
convey to him the same land that plaintiff claimed. The deed was bused on a tax 
sale and recites that defendant was the assignee of Door county. Held, that the 
county clerk, under the statute, is a in executing the deed to have per- 
formed his duty and affixed the seal of the county to the deed. Held, that the 
county clerk may assign a tax certificate ~ 4 putting his name on the back with a 
stamp with his official character added, with intent to assign the same; it is a com- 
pliance with the statute which authorizes him to assign the same, “ by writing bis 
name in blank on the back thereof with his official character added.’ Held, thata 
tax deed is void as to the original owner, if issued to one to whom the certificate was 
never assigned.—Drentzer v. Smith, Sup. Ct. Wis., Wis. Leg. N., January 11, 
1883. 

—See PLEADING. 


Erection. — See MANDAMUS. 


Eminent Domain.— Easement — Deed — Elevated railroads.—In 1773 the city of 
New York conveyed a tract of land by deed, which provided that the grantees 
should construct certain streets thereon, including Front Street, and declared that 
said streets should forever thereafter continue and be for the free and common pas- 
sage as public streets and ways. Held, that this was a covenant on the part of the 
city; that the construction of the streets by the grantees amounts to a dedication 
of them to the public use and the covenant of the city constitutes an aceeptance; 
that the grantees by the deed acquired the right to have Front Street kept forever 
as a public street, which right was a private easement which passed to plaintiff as 
owner of adjoining lots, and that no part of such easement could be appropriated 
to public use without compensation. The legislature has no power to authorize a 
structure on a public street which is subversive of and repugnant to its use asa 
public open street. Whether a particular structure is consistent with the use of a 
street as such is a question of fact a on the nature and character of the 
9 ge Story v. N. Y. Elevated R. Co., Ct. App. N. Y., N. Y. W. D., January 

, 1883. 


— Land taken by Commonweath for canal purposes — Title —Misdirection —Rever- 
sal —Location.— Land taken and paid for by the Commonwealth, uncer its right of 
eminent domain, for canal purposes, passed to the Commonwealth in perpetuity ; to its 
vendee, in fee. A sharply defined cut on the side of a canal, as originally made, is 
as satisfactory asa mark of location a8 the track of a highway on the surface of 


the ground. Material misdirection in the charge of the court is ground for rever- 
sal, though no instructions were asked, and it is ground for reversal to confine the - 
attention of the jury to one view of the case, when there is more than one to be 


considered.— Pennsylvania Canal Co. v. Harris, Sup. Ct. Pa., Week. N. C., Feb- 
tuary 8, 1883. 


; 
f 
\- 
e 
“4 
rt 
t- 
t, 
h 
le 
it 
ns 
at 
on 
it. 
nd 
an 
se 
ng 
*u- 


294 DIGEST OF RECENT CASES. 


Equity.— Subrogation —Necessary parties.— Where certain stockholders of a corpor- 
ation had entered into an agreement among themselves that they would “each be 
responsible in mutual degree for all paper negotiated by the agent of the com- 
pany,’ and in case any paper of the company should be negotiated with the individual 
indorsement of one of the parties thereto, and be unprotected by the agent of the 
company, then they would be “each and severally bound for the payment of such pa- 
perin mutual proportions ;” and the corporation, by its agent, executed its promissory 
note to one of the parties to said agreement, by whom it was indorsed to another, 
who, in due course of trade, negotiated it, and no part of said note had been paid,— 
upon bill filed by the holder of such note against the administrator of one the 
parties to said agreement, alleging the insolvency of the maker and indorsers of 
such note, and asking a decree for the entire amount thereof against defendant, 
held, that as either of said indorsers could, if he paid said note, have maintained an 
action against his co-contractors for their proportionate shares, the complainant 
was entitled to be subrogated to their rights; ‘that there was defect of parties, the 
corporation which was primarily liable and the intestate’s co-obligors being neec- 
essary parties.— Farmers’ National Bank v. Hannon, Admr., U. 5. Cir. Ct. South. 
Dist. Ohio, Fed. Rep., January 30, 1883. 


—— Specific performance—Contract must be proven.— In order to entitle a person to 
the specific performance of contract to convey land, the contract must be proven. 


The mere expression of an intention to make a of the land will not suffice. — 
Galloway v. Garland, Sup. Ct. Ill., Leg. Adv., January 16, 1883. 


—— Laches—Demurrer to bill.— Courts of equity deny relief to those who delay an 
unreasonable time in asserting their claims. And if the case appears to be one 
which a court of equity, on account of the statement of the claim, or of the laches 
of complainant, will refuse to aid, the defendant may resist it by demurrer.— Lans- 
dale ™ — Sup. Ct. U. S., Ch. Leg. N., January 13, 1883; Wash. L. Rep., Jan- 
uary 6, 4 


—— Limitations — Purchaser at tax sales — Remedy of — Where, under the State 
statute, the purcheser at a tax sale can bring no suit for possession after five years 
from the sale, nor can the owner after that time question the sale, and such pur- 
chaser has been prevented from asserting his legal rights by unfounded and pro- 
tracted litigation until the statute has run against him, he is not remediless in 
equity. — Union Mutual Life Insurance Co. v. Dice, U. S. Cir. Ct. Dist. Ind. 
Fed. Rep., January 23, 1883. 


—— Rights of railroad companies under city ordinance — Conditions subsequent — 
Breach of covenant. — A railroad company, having submitted to construct its road 
through a city under an ordinance reserving the right to alter and amend, must 
submit to such alterations, etc., as are reasonable and necessary. But such an 
ordinance shall not be amended or repealed so as to affect essential and vested 
rights, or be allowed to act retrospectively to take ap | rights previously granted. 
Conditions subsequent are not held in favor by courts of equity, and they will not 
enforce them unless the contract clearly compels it. The breach of a covenant 
contained in a city ordinance will not authorize the common council to divest any 
estate granted by such ordinance.— Chicago, Minnesota and St. Paul R. Co. »v. 
— Central R. Co., U. S. Cir. Ct. Dist. Minn., Fed. Rep., January 23, 
1883. 


—— Specific performance — Personal services. — Respondent signed an ement 
by which he bound himself to execute a formal contract to give his ae as a 
base ball Yeo fe complainant during the season. Subsequently he refused to 


sign the formal contract, and was about to sign a contract to give his services to a 
rival club. Complainant filed a bill to compel him to execute the formal contract, 
and to restrain him from executing the second contract. Held. on demurrer, that 
the bill must be dismissed. — woe, sor | = Ball Club v. Bennett, U. S. Cir. Ct. 
West. Dist. Pa., Fed. Rep., December 26, 1882. 


—— Defence at law.— Where the facts disclosed by a bill of restraint would be a 
defence at law, and complainant is not entitled to a discovery, the bill is demur- 
ne ya v. Berney, U. S. Cir. Ct. South. Dist. N. Y., Fed. Rep., Decem- 

er 26, 


——See Municrpat CorPorATIons; RAILROADS. 


Saar 


DIGEST OF RECENT CASES. 295 


EstorreL. — Fraudulent book entries. — Defendant was secretary and treasurer 
of plaintiff, and, being indebted upon his stock subscription, made his check to 
plaintiff for the balance unpaid, and then, as treasurer, made a check to himself for 
the same amount to represent a loan, and made entries thereof on the books of the 
company, but no money was actually paid. This was under a general scheme that 
the books were to show all subscriptions paid in full, by taking payment from each 
stockholder and then loaning him the same amount. Held, that defendant, having 

ut his indebtedness in the form of aloan, he should stand by it.— Patent Elastic 
Felt Co. v. Spencer, Ct. App. N. Y., N. Y. W. D. January 19, 1883. 


— By conduct. — The essential elements of estoppel by conduct are: There must 
have been a representation or concealment of material facts. The representations 
must have been made with knowledge of the facts, unless the party making them 
was bound to know the facts, or his ignorance thereof was the result of gross neg- 
ligence. The party to whom the representations were made must have been 

ignorant of the truth of the matter. They must have been made with the inten- 

tion that he should act upon them; but gross and culpable negligence upon the 
part of the party sought to be estopped, the effect of which is to work a fraud on 
the party setting up the estoppel, supplies the place of intent. The other part 

must have been induced to act upon them, — Griffith v. Wright, Sup. Ct. Col., Col. 

L. Rep., February, 1883. 


—See Taxation; TRusT. 


Eviwence. — Contract of Guaranty.—In an action against a guarantor to recover a 
fixed amount for services alleged to have been guaranteed in a contract to serve for 
a certain percentage of the profits wherein the guaranty is denied, testimony in chief 
as to the customary price of such services is not admissible. But where a sub- 
stantial conflict arises as to the amount agreed upon, whereby such testimony be- 
comes admissible, it must be confined to such price at or about the time the con- 
tract was made. — Dickey v. Greenleaf, Sup. Ct. Ohio, Ohio L. J., February 10, 


1883, 


——See Law; Husspanp anp Wire; Insurance, Free; 
Maticious Prosecution; O¥FFIciaAL Bonn. 


Executions. — Exemptions. — State laws binding on the United States. —In case of 
executions upon judgments in favor of the United States, in their own courts, the 
debtor is entitled to the same exemptions allowed by the laws of the State wherein 
such judgments were rendered. Although not named in the Statutes of Wisconsin, 
the U. S. are bound by her statutes relative to exemptions, in the enforcement 
of civil judgments in their favor within that State.— Fink v. O’Neil, U. S. Sup. 
Ct., Int. Rev. Rec., December 25, 1882; Rep., January 10, 1883; Am. L. Rec., 
February, 1883. 


Execution SaLe.— Creditor purchasing at — Title of.— Execution creditors pur- 
chasing real estate at judicial sale take the same title thereto as would be taken by 
astranger; and the amount of the bid is the sole measure of credit on the 
claim. — New York and Cleveland Gas Coal Co.’s App., Sup. Ct. Pa., Pittsb. L.J.. 
February 7, 1883. 


Fraup. — Obtaining release from plaintiff— Absence of cvunsel.— After plaintiff 
had commenced an action against a railroad company for personal injuries, and had 
employed counsel to protect her rights, the agent of the company obtained a 
release from her in the absence of her counsel. The release was urged by her 
physician, acting on behalf of the company, when she desired a postponement 
until she could consult her counsel. Defendant’s agent represented that the com- 
pany would probably defeat the action, and, if not, her counsel would probably 
absorb whatever damages she might recover after an uncertain and prolonged liti- 
gation. Held, that the jury were justified in finding that the release was a fraud 
upon the plaintiff. — Bussian v. Milwaukee, L. S. and W. R. Co., Sup. Ct. Wis., 
Ohio L. a January 20, 1883. 


— See Reprevin; 
Haseas Corpus. —See Army AnD Navy. 
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HusBanD AND WirFk.— Action for alienating wife’s affections — Evidence — Prog 
of marriage. — In an action for alienating the affections of a wife and enticing her 
away, letters written by her, before she left, to the husband and to her parents, are 
admissible as tending to show the state of her feelings towards her wot my The 
fact that a wife is present in court and could testify herself, will not exclude such 
letters, for, unless her husband consents to her testifying, she could not become a 
witness. Evidence of cohabitation and repute, and admissions by defendant that 
plaintiff and his alleged wife were married. will be sufficient to og the marriage. — 
Perry v. Lovejoy. Sup. Ct. Mich., N. W. Rep., January 13, 1883; Rep., Feb- 
ruary 14, 1883; Ohio L. J., March 3, 1883. 


—— Trespass on the case — Double contracts — Demurrer — Suit by single woman in 
adopted name.— A declaration in trespass on the case to recover damages for 
seduction of plaintiff, charging defendant with debauching her, and also with 
enticing her away to make her his mistress, and with assault, and getting her with 
child by force and arms, is not demurrable duplicity, as the enticing away and 
assault is mere matter of aggravation. A single woman, who has been taken to the 
house of defendant, to be by him adopted, and who has taken his name, may main- 
tain asuit in such name, although she has not been legally adopted. — Watson rv. 
Watson, Sup. Ct. Mich., N. W. Rep., January 13, 1883. 


LysuncTion. —See MunicipaL Corporation; WAREHOUSEMEN; WHARF. 


InsURANCE Company. — Proceedings to dissolve — Intervening policy-holders. —In 
a proceeding by the attorney-general for dissolution of an insolvent life insurance 
company, intervening policy-holders are not entitled to compensation out of the 
trust funds. — Attorney-General v. N. A. Life Insurance Co., Ct. App. N. Y., 
Daily Reg., February 15, 1883. 


INSURANCE (Fire).— Parol evidence as to policies — Exceptions. — Exceptions to 
the general rule as to parol evidence, so far as insurance policies are concerned, 
are those cases in which the insured is misled by the insurer or his~ agent, or 
where the insurer seeks to take advantage of a forfeiture of his own creation, or 


where the insured has given a correct description, and has not been followed by 
the insurer or his agents in preparing the policy, or where the parties stand upon 


unequal — and one of them uses his superior knowledge or influence to 
mislead the other as to the true import of thecontract. Where the mistake is the 
fault of the agent of the insurer, it may be shown, and when established, the 
insurer is bound to respond upon the contract actually made, and this extends not 
merely to the mistakes in the policy, but also to mistakes arising from ignorance 
of the agent or his misconception of the legal effect of the policy. — Lynchburg 
Fire Insurance Co. v. West, Sup. Ct. App. Va., Rep., January 3, 1883. 


—— Avoiding policy— Misrepresentation by broker— Warranty.—A_ policy of 
insurance on a warehouse in Chicago was procured through a broker in New 
York, who represented that the board rate in Chicago was less than it actually was, 
and that there was a certain amount of insurance already on the building, when in 
fact it was on the stock in the building. These representations were made 
through a misinterpretation of the letter of directions received by him. The policy 
permitted other insurance and provided for an apportionment of the loss, and also 
provided that any misrepresentation whatever, in a written application or other- 
wise, should avoid the policy. Held, that this stipulation put every material 
representation on the same footing asa warranty, and that these representations, 
although they arose from mistake or misapprehension, were material and untrue, 
and avoided the policy. — Armour v. Transatlantic Fire Insurance Co., Ct. App. 


InsurnANCE (Lire).— For benefit of another — Prior application — Mistake of 
agent. — A person may insure his life and make the policy payable to one who has 
no interest in the life insured. Hence, where a policy was upon the life of one and 
payable to another (who had no legal interest in it) in case he survived the assured, 
and there was strong evidence tending to show that the transaction was a 
mere wager, Aeld, that it was properly left to the jury to say whether the polic 
was obtained in good faith or for speculating in the hazard of a life in whic’ 
plaintiff had no interest. An applicant for a policy, was asked: ‘‘Has any appli- 
cation ever been made either to this or any other company, upon which a policy 
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was not issued?” Held, that a negative answer was not improper, though an appli- 
cation had been made which had not been finally passed upon. Where an appli- 
cant made a full statement regarding the name of his usual medical attendant to 
the subagent who took the application, and the subagent, putting his own con- 
struction upon the facts, filled in the wrong name, held, the company could not 
take advantage of the mistake. — Langdon v. Union Mutual Lfe Insurance Co., U. 
8. Cir. Ct. East. Dist. Mich., Fed, Rep., December 26, 1882. 


INTERNAL REVENUE. — Failure to make returns of interest — Penalty— Taz on 
earnings — Pleadings. — Where an action was brought against a corporation under 
section 120 of the act of June 30, 1864, as amended (16 Stat., p. 260, sect. 15), for fail- 
ure to make return of interest and pay the tax, on bond of defendant, held, that only 
one penalty is recoverable for all failures to make the required returns prior to the 
commencement of the action. Thesame rule applies to penalties for failure to pa: 
the tax on earnings and profits. To constitute a cause of action under section 196, 
the complaint is sufficient if it aver either a dividend declared, or the earning of 
sy which have gone to increase the surplus fund of the corporation. — Uni 


ted 
tates v. Brooklyn City and Newtown R. Co., U.S. Cir. Ct. East. Dist. N. Y., Fed. 
Rep., December 20, 1882. 


JupGMENT. — Foreign — Impeachment — Jurisdiction — Appearance by attorney.— 
Where a foreign judgment is sued or is set up in bar, the party supposed to be 
bound by it may prove, even in contradiction of the record, any jurisdictional fact 
appearing therein. An attachment gives no jurisdiction over the person; and a 
law of the State cannot authorize its courts to enter judgment against a non-resident 
not served which will be valid even against property within the State, exceptsuch 
as has been attached on mesne process. The ap 


pearance of a non-resident defend- 
ant by attorney, to plead to the jurisdiction of the court only, and the withdrawal 
of such appearance by leave of court, is not a submission of defendant’s person to 


the jurisdiction of the court, but leaves the cuse as if there had been no appear- 


ance. — Graham v. Spencer, U.S. Cir. Ct. Dist. Mass., Fed. Rep., January 30, 
1883. 


— Variance—In favor of firm— Firm name— Execution deed — Recitals. —A 
judgment rendered in favor of a partnership firm in the name of the firm and not 
in the name of its individual members is valid. The recituls in a sheriff’s deed to 
a purchaser at an execution sale properly follow the writ in his hands. Ifthe deed 
conforms to the execution it is sufficient in that particular, and if there be a vari- 
ance between the execution and the judgment, and the variance is such as to make 
the execution erroneous only and not void, the deed will pass the title of the exe- 
cution debtor. — Davis v. Kline, Sup. Ct. Mo., Rep., January 31, 1883. 


— Allowance against decedent's Estate — Rate of interest — Merger.s-A. and 
B. executed a joint and several promissory note, which was to bear “10 per cent in- 
terest until paid.” A. died, and the county court, upon presentation thereof allowed 
aclaim for the balance due on said note. Held, that the allowance of this claim 
was a judgment; that the note became merged therein, and bore 7 per cent inter- 
est only after such allowance, and that the full payment and satisfaction, at that 
rate, by the executor of A. discharged B. from any further liability thereon.— Jame- 


son v. Barber, Sup. Ct. Wis, N. W. Rep., February 17, 1883; Wis. Leg. N., 
February 22, 1883. 


JURISDICTION. — Federal citizenship — Domicile. — Plaintiff, a married woman, left 
New York with her husband in 1871, and never returned. Both lived most of the 
time in Hamburg, the husband occasionally returning temporarily to New York. 
The husband had made an affidavit that both sudled at Hamburg, Germany. 
Held, that for the purpose of the jurisdiction of the United States courts, domicile 
is the test of citizenship, and that the plaintiff could not be deemed a citizen of 
New York. — Poppenhausen v. India Rubber Comb Co., U. 8. Cir. Ct. South. Dist. 


N. Y., Ohio L. J., February 10, 1883; Fed. Rep., February 13, 1883; Rep., 
January 31, 1883. 


— Suit in State court by national bank —- Issue of execution in same.— The United 
States Supreme Court has no jurisdiction of an appeal from a State court by & hen 
ties against whom an execution to dispossess them of certain lands had issued at 

VOL. IV—N. 8. 20 
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the instance of a national bank, which had purchased the lands from one of the 
parties to the suit, the defence to the execution being that the national bank had 
no right to acquire the land; for that is a defence with which they are not con- 
nected in title, and which, therefore, is not a privilege or immunity en them by 
the Federal law. — Miller v. National Bank of Lancaster, Sup. Ct. U. S., Morr. 
Trans., Vol. V., No. 121. 


— See Equiry; Municipat Bonps; Practice; RAILROADS. 


Leasx. — Covenant to pay taxes — Waiver.— In a lease of premises by plaintiff to de- 
fendant the latter covenanted to pay the taxes, with the right of re-entry to lessors 
in case of non-payment. In action for re-entry, held, that the acceptance of rent 
accrued subsequent to the alleged forfeiture for the non-payment of the taxes, with 
knowledge of such non-payment, waived the forfeiture up to that time, and affirmed 
the lease. The covenant to pay taxes, with right of re-entry for non-payment, 
operates only from the affirmance of the lease, though the lessee is still liable for 
the back taxes in an action upon his covenant to pay.— Conger v. Duryee, Ct. 
App. N. Y., Daily Reg., January 26, 1883. 


—— Option to terminate.— In a lease for years of a farm and stock of cattle, condi- 
tioned that upon a failure to furnish the stock with sufficient care, food and water 
during the winter, the lessor might, at his option, terminate the lease and take pos- 
session of the farm and stock, Ae/d, that the option could be lawfully exercised only 
within a reasonable time after the lessor had notice of the breach of the condition. — 
Catlin v. Wright, Sup. Ct. Neb., Ch. Leg. N., January 27, 1883; N. W. Rep, 
January 20, 1883. 


License. — Pool table in tavern— Liability to tax.— A tavern-keeper had a pool 
table upon his premises not for guests solely, but bringing in profit on cigars and 
drink sold by him to persons using the table: Aeld, that he was liable to pay the 
license tax imposed by the act of April 14, 1851 (P. L. 570). — Willems v. The Com- 
monwealth ex. rel. Martin, Sup. Ct. Pa., Week. N. C., February 22, 1883. 


Limirations. — See Trusts. 


Maticious Prosecution. — Proof — Probable cause. —In an action for malicious 
prosecution, the malice and want of probable cause for the prosecution must be 
proved affirmatively. An acquittal by a magistrate affords prima facie evidence of 
want of probable cause. Probable cause means less than prima facie guilt, ge 
such circumstances as warrant suspicion.— Branham v. Berry, Ct. App. Ky., Ch. 
Leg. N., January 13, 1883. 


—— Conviction before justice — Acquittal in appellate court — Evidence.— In anac- 
tion for malicious prosecution for causing a criminal action against plaintiff for as- 
sault with intent to kill, and after such action was abandoned instituting a second 
for assault and battery, in which —— was found guilty before a justice of the 

eace, but subsequently acquitted on an appeal to the Circuit Court, the conviction 
efore the justice is not evidence of probable cause to charge the first and graver 
offence.— Labar v. Crane, Sup. Ct. Mich., N. W. Rep., January 13, 1883. 


—— Motive for — When malice will be inferred.—In an action for malicious prose- 
cution, where the testimony shows that the object of the criminal proceedings was 
not to vindicate the law and punish crime, but to coerce the payment of a debt, a 
malicious motive may be inferred. — Rossv. Langworthy, Sup. Ct. Neb., N. W. 
Rep., January 13, 1883. ° 


— Probable cause—Advice of counsel. — The voluntary dismissal of a civil action is 
prima facie evidence of want of probable cause, and casts upon defendant in an 
action for malicous prosecution the burden of showing probable cause. Although 
commenced with probable cause, if an action is prosecuted when there is no pro 
able cause, there can be a recovery therefor. Such continued prosecution cannot 
be for the purpose of vindicating a right, but to vex, harass, and oppress; but the 
fact that probable cause had ceased must appear otherwise than from the evidence 
on the trial. The advice of counsel, on a full and fair statement of the material 
facts and information within his knowledge, will not protect a party unless he acted 
in good faith under the advice in instituting the suit— Wetmore v. Mellinger, Sup. 
Ct. Iowa, N. W. Rep., February 3, 1888; Rep., February 28, 1883. 
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ManpaMus. — Practice in.— Mandamus is a suit, and ‘where issue 
becomes a civil suit, and is governed by the same rules, as to ple 
civilactions. Matters in abatement may, under the code, be joined in the 
matter in bar, and matterin abatement not opps on the face of the pe 
waived by demurrer, but the defence may be interposed by answer. — State ex rel. 
v. *~e Sup. Ct. Wis., Ohio L. J., January 13, 1883, Ch. Leg. N., Decem- 
ber 30, 1882. 


— Election— Aggregation of votes — Name of candidate in full or by initials, — 
Where the Governor and Secretary of State, in canvassing the returns of votes, 
aggregate the votes returned from one county for H. L. Morey, with the votes 
returned from other counties for Henry L. Morey, treating the names as desig- 
nating the same person, a mandamus will not be awarded requiring the votes thus 
aggregated to be counted as given for different persons, in the absence of an 
averment that the votes were intended for different persons. — State ex rel., ete., v. 
Foster, Sup. Ct. Ohio, Ohio L. J., February 10, 1883; Cin. L. Bul., February 5, 
1883. 


Marrirp Woman. — Rights as to her real estate. — A feme sole trader has power 
to bind herself by agreement for the sale of her real estate, without acknowledg- 
ment of the agreement or joinder of her husband therein, although living with her 
husband at the time of the Agreement, and equity will specifically enforce such 
agreement. — 5% eee Sup. Ct. Pa., Leg. Int., February 2, 1883; Luz. Leg. 
Reg. February 16, 1883. 


+— Feme sole trader — Pennsylvania Act.— A married woman, who has applied 
for and received the benefits of the Act of April 3, 1872, with regard to her sep- 
arate earnings, and subsequently engages in business under the sanction and pro- 
tection of said Act, is liable upon a contract entered into by her in the prosecution 
of said business, and may be sued as though she were a feme sole.—Bovard v. Ket- 
tering, Sup. Ct. Pa., Week. N. C., January 4, 1883. 


— Separate property — Promise to paz; out of rents of. — A married woman made a 
purchase of furniture. The contract was on a matter which had no relation to her 
separate estate, but she promised to pay for the goods out of the rents derived from 
a house which was her separate property. Hed, that at law this was a mere prom- 
ise to pay money, and that a married woman’s promise to pay for that which does 
not relate to her separate property cannot be enforced. Whether such a promise 
would operate as a charge upon her rents and could be enforced in equity, guae. — 
Solomon v. Garland, Sup. Ct. Dist. Columb. Wash. L. Rep., January 18, 1883. 


MASTER AND SERVANT. — Sree — Who are fellow servants— Liability of R. 
R. Co. —In an action on behalf of a fireman of a railway company, killed by the 


washing out of a culvert, the negligencé of the company’s bridge builder in con- 
structing, and of the road-master in + the culvert is attributable to the 


company. — Davis v. Central Vermont 
10, 1883. 


—See RarLroaDs. 


Mives anp Minine.— Exception in deed — Surface— Right of support.— Where 
the owner of land conveyed it in fee simple, excepting and reserving all the under- 
lying coal, with the right of mining, excavating, and.conveying away the same; 
and subsequently conveyed to another party the coal, ete., so reserved: held, 
that the grantor’s assigns of the coal were liable for damages occasioned to the 
owner of the surface by subsidence caused by mining the underlying coal. That 
the mining was carefully dene mag 7g | to the usual practice of mining was no 
defence. — Carlin v. Chappel, Sup. Ct. Pa., Week. N. C., January 18, 1883; Leg. 
Int., February 9, 1883; p-, January 31, 1883; Alb. L. J., February 10, 1883, 


Morteacr. — Assumption of — How construed — Married woman— Power to con- 
vey real estate and stipulate terms—Grantor assuming rea ge debt liable 
to mortgage. — Plaintiff held notes of B. secured by a mor . B. conveyed the 
land to a married woman, by general warranty, in consideration of money paid, 
and of her accepting a deed in which “said grantee assumes * * * as part of 
the purchase money,” said ae debt. She conveyed the land to F. and he con- 
veyed to defendants by like deeds, containing the same stipulation. Upon foreclus- 


Co., Sup. Ct. Vt., Alb. L. J., February 
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ure and sale, the proceeds were insufficient to pay the mortanye debt. Held, 
that, aside from the disability of coverture, the acceptance by the married woman 
of the deed from B. ——s the clause, that she assumed the mortgage debt, was 
an agreement between herself and her grantor to pay the mortgage debt. A 
married woman owning real estate, as her separate property, has legal capacity, 
her husband joining, to convey the same and she may stipulate for such terms of 

ayment of the purchase-money as she may think best, and her grantee is legally 
a to pay the same, as if she were a femesole. — Brewer v. Maurer, Sup, Ct. 
Ohio, Ohio L. J., January 27, 1883. 


MoxrrGaGEe (CuatreL).— Power of sale— Right to take possession.— A power of 
sale in a chattel a is an irrevocable license to the mortgagee to take posses- 
sion of the mortgaged chattels upon forfeiture, and for this purpose he may enter 
upon the lands of the mortgageor, a license being implied. No action for trespass 
will lie for such entry if effected in a peaceable manner. — Street v. Sinclair, Sup. 
Ct. Ala., Ch. Leg. N., January 27, 1883; Am. L. Rec., February, 1883. 


MounicipaL Bonps. — Bona fide purchaser not protected—- When. — Where a town 
had no power to issue bonds in aid of a railroad there can be no protection of the 
holder as an innocent purchaser, and no ratification of a power that never existed 
can aid him, although the bonds are regular on their face and recite that they are 
issued ‘under the provisions” of an act of the Legislature, and specify the act, and 
although he took them otherwise bona fide. —Thomas v. Lansing, U.S. Cir. Ct. 
North. Dist. N. Y., Fed Rep., January 30, 1883. . 


—— Power to issue — Purchasers of —- Notice. —- Where bonds, on their face, recite 
that they are “funding bonds,” and issued to fund the town’s indebtedness, pur- 
chasers assume, at their peril, that the Legislature had authorized the issue of bonds 
for that purpose. No such power having been granted by the Legislature, pur- 
chasers, notwithstanding the form of the bonds, hold them as non-negotiable paper, 
and subject to all legal and equitable defences in favor of the maker. — Merrill v. 
Monticello, U.S. Cir. Ct. Dist. Ind., Fed. Rep., January 30,1883; Cin. L. Bul., 
February 26, 1883; Cent. L. J., February 2, 1883. 


—— Overdue coupons — Right to swe in Federal courts. — Overdue coupons of munici- 
pal bonds which have not matured are negotiable by the law merchant. The 
right of the owner of coupons payable to bearer or to the holder thereof to sue in 
the Federal court does not . Ey upon the citizenship of any previous holder. 

e 


He is not an assignee within the Act of March 3, 1875.—-Thompson v. Perrine, U. 
S. Sup. Ct., Ch. Leg. N., February 17, 1883; Alb. L. J., February 17, 1883; Cent, 
L. J., February 16, 1883. 


MunictpaL Corporation. —- Nuisance — Equity — Injunction .— A property-owner, 
on Broad Street, Philadelphia, which is uniformly 113 feet wide, constructed, by 
authority of a special ordinance, a bay window on the front, at a height of sixteen 
feet from the footway, and projecting about three feet beyond the buildingline. An 
information, in the nature of a bill in equity being filed by the Attorney-General 
against the owner, held, that the bay window had been constructed, and was 
maintained, without authority of law, that it was an unjustifiable encroachment 
on the public highway, a public nuisance, the continuance of which a court of 
a Age power to restrain. — Reimer’s App. Sup. Ct. Pa., Week. N. C., January 


— Right of municipality to license peddlers — Patentees of the United States.— 
State legislation interfering with rights conferred by letters patent under the United 
States, is void, xs aninvasion of national authority. But a municipal ordinance 
requiring peddlers to obtain a license is no such interference even though the peddler 
be the manufacturer sind patentee of the articles sold. Such an ordinance is merely 
such a police regulation as may be adopted under the general police authority of 
the State. Where a city charter gives power to license and regulate peddlers, but 
not to tax them, a municipal ordinance requiring them to pay a license fee of $15 
a year cannot be held invalid as requiring a fee that is excessive. —The People v. 
Russell, Sup. Ct. Mich., N. W. Rep., January 20, 1883. 


—— Negligence. —A city is under an absolute duty to keep its streets in a safe 
condition for public travel, and is bound to exercise reasonable diligence to ac- 
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complish that end, and when it causes an excavation it is bound to see that it is care- 
fully guarded so as to be reasonably tree from danger to travellers, even though a 
contractor is employed to do the work. — Brusso v. Buffalo, Ct. App. N. Y., N. Y. 
W. D., February 2, 1883. 


— Foot passenger — City streets — Contributory negligence. — A foot passenger in 
the streets of a city attempted to cross a high ridge of snow, very slippery on the sur- 
face, which sloped at an acute angle across the sidewalk into the street. She fell 
and sustained severe injuries. The evidence showed that the ridge had existed for 
about three weeks prior to the accident, and that it was regarded as dangerous. 
Passers-by were in the habit of turning into the street to avoid it. The foot pas- 
senger in question had previous knowledge of the condition of the ridge, and in the 
daytime attempted to cross it. Held, that she had been guilty of such contribu- 
tory negligence as to preclude recovery, and that it was error to leave the question 
of contributory negligence to the jury. — Erie v. Magill, Sup. Ct. Pa., Week, N. C., 
February 1, 1883. - 


— Injury to private property — Liability of city. — By Act of Legislature the city 
of Philadelphia was authorized to drain a certain creek into the Delaware, at low 
water mark, and, in so doing, clogged up the dock alongside of A.’s wharf. Held, 
that A. could not maintain an action against the municipality for the consequential 
injury to his property, there being no evidence of lack of care or skill in the exeeu- 
tion of the work.— Malone v. Philadelphia, Sup. Ct. Pa., Week. N. C., January 
25, 1883. 


— Obstruction in street — Injury resulting therefrom — Notice to city — Liabilit y 
of.— Plaintiff, engaged in making an excavation in the street for the foundation 
of one of the piers of the elevated railway, was injured by the falling of a pile 
of bricks which was not only placed in the street without the permission of the city 
authorities, in direct violation of the city ordinance, but was constructed in a dan- 

rous manner— with insufficient walls, without proper bracing and of improper 
feight. The policeman consigned to duty in the precinct saw the pile from time 
to time while it was going up. Held, that though the duty of the city to remove 
the unlawful structure arose only after actual notice of its existence, or after such 
a lapse of time as would justify the imputation of negligence, a notice to the 
policeman of such obstruction was notice to the city, and the city is chargeable with 
negligence on his part to make proper observation or inquiry, or for any negli- 
gence in permitting such obstruction to exist; and the question of negligence was 
one of fact for the jury. — Rehbeg v. New York, Ct. App N. Y., Daily Reg., Feb- 
ruary 14, 1883; Cin. L. Bul., March, 5, 1883. 


— See NEGLIGENCE. ‘ 


Morvuat Beyerit Society. — Contract of — Construction — Certificate — Rejection 
by medical examiner. — Mutual benefit societies which undertake to pay money 
upon the death of members are in law insurance companies, and subject to the 
same rules. Whenever two constructions — fair may be given, that which 
gives the greater indemnity shall prevail. contract of insurance is complete 
when the terms offered are accepted. The contract need not be in writing unless 
required by statute. The contract may be made through the mail, terms offered 
are accepted upon posting letter to that effect. In mutual benefit societies a 
benefit certificate is merely evidence of the contract. The medical examiner can- 
not reject applications arbitrarily, made in good faith after compliance with the 
requirements of the order. Where the medical examiner ought to have approved 
an application, but the applicant dies before he does so, the application will be 
deemed approved. — Oliver v. Am. Legion of Honor, Sup. Ct. San Francisco, 
Pac. Coast E. J., December 9, 1882. 


Nationa Bank. —See Bitts anp Notes; JURISDICTION; PLEDGEOR; PLEDGEE. 


NEGLIGENCE. — Unfenced well — Duty of owner —- Trespassers — Minors. — A child 
seven years and ten months old, was found drowned in a well, situated in an 
abandoned brickyard, lying slightly beyond the built-up portions of a large city. 
People constantly crossed the lot where the well was situated and went there for 
various purposes, children using it as a play-ground. There was no evidence us 
to how the child met with the accident. In a suit by the child’s father against the 
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owner of the lot to recover damages for the child’s death: Ae/d, that plaintiff 
could not recover. — Gillespie v. McGowan, Sup. Ct. Pa., Week. N. C., February 
1, 1888. 


—— Contributory negligence — Choice between hazards —- Duty of railroad company. — 
Where one, in face of great danger, and obliged to choose between two hazards, 
makes such choice as a person of ordinary prudence and care in the same situation 
might make, and is thereby injured, the fact that if he had chosen the other 
hazard he would have escaped injury, will not relieve him by whose negligence 
he was put in jeopardy. A railroad company, having by lease the right to use the 
depot grounds and tracks of another company, owes the same duty to passengers 
of that company lawfully on the ground as it does to its own. — Haff v. Minn. and 
St. L. R. Co., U. 8. Cir. Ct. Dist. Minn., Fed. Rep., January 23, 1883. 


—— Standing on platform of street car — Presumption as to safely of car. — Where 
there is abundant standing room inside of a street car, in which there are pendent 
straps which a passenger may hold while standing, he is guilty of contributo 
negligence who rides upon the platform, and if an injury result to him whic 
would not have occurred had he been inside of the car, he cannot recover for such 
injury. In an action to recover damages for injuries sustained while riding on the 
platform of a street car, the court will presume, in the absence of evidence, that 
the car was a good one.— Andrews v. Capitol, etc., R. Co., Sup. Ct. Dist. 
Columb., Wash. , a Rep., February 10, 1883; Ohio L. J., March 8, 1883. 


Damages for personal injury — Defects in street.— Plaintiff was driving ona 
load of hay, and while crossing a gutter, the load upset, throwing plaintiff.to the 
groand, and causing the injuries complained of. Held, that the jury were not 
warranted in finding negligence in the establishment of the grade or the plan or 
method of construction of the gutter.— Baker v. Madison, Sup. Ct. Wis.,- Wis. Leg. 
N., January 18, 1883. 


—- Damages for death — Negligence —Non-suit.—In a hole 7x19 ft., cut in the floor 
of defendant’s mill and partially covered by plank, was about six feet of water. In 
this hole, in the water, bruised and dead, deceased was found in the evening, during 
the hours of his employment, having been missed but a few minutes. eld, that 
on all the theories and presumptions claimed deceased would seem to have been 
negligent. And that there is no clear proof of any negligence of the defendant 


a Sorenson v. Menasha Paper Co., Sup. Ct. Wis., Wis. Leg. N., January 
18, 1883. 


—— See Corporations; DAMAGES; MASTER AND SERVANT; Municrpat Corpora- 
TION; TELEGRAPH CoMPANIES. 


NeEGoriABLE Paper. — Draft — When overdue — Diligence in presentment. —In de- 
termining as to the sufficiency of a defence by the drawer or indorser of a draft, pay- 
able on presentation or demand, the draft must be considered as overdue if it was 
not presented for payment within a reasonable time, according to the usual course 
of business, and notice of non-payment be given to the indorser in order to hold 
him. Under the statute of Minnesota defendant may set up any claim against the 
original party which arose out of the subject-matter of action, or was acquired by 
defendant while the chose in action was in possession of the original party, or be- 
fore defendant had notice that he had assigned it for a valuable consideration.— 
Bull v. First National Bank of Karson, U.S. Cir. Ct. Dist. Minn., Fed. Rep., Jan- 
uary 380, 1883. 


Orrictat Bonps.— Books of accounts and reports of official — Evidence. — In an ac- 
tion on an official bond, it appeared that it was part of the duty of the official to 
keep accurate books of account and to render abstracts of such accounts to the 
council; Aeld, that the books of account and the reports rendered to the council 
were competent evidence against the official and his sureties.— Town of Union », 
Bermes, Sup. Ct. N. J., Rep., February 14, 1883. 


PARENT AND CHILD. — Volunta settlement — What constitutes — Cannot be re- 
voked.—Where a person bids off property at a sale in his own name, and pays for 
it with his own means, and the deed, by his consent, is made to him and _ his son, 
then twenty-four years old, and living with him, the transaction in making the deed 
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will amount to a voluntary settlement of one-half of the perty by the father 
upon the son, beyond the power of the former to retract.— Eckert v. Gridley, Sup. 
Ce. Ill., Legal Adv., January 16, 1883. 


— Service after child becomes of age— When recoverable.— There is no implied 
contract on the part of a father to Pay. wages to his child who remains and renders 
‘him service after becoming of age. To recover the child must show an express 
contract by the father to pay such wages, either by direct or egy evidence, or b 
circumstantial evidence equivalent to direct and positive. ut it is not essentia 
that the rate or time of payment be agreed upon, and if there is an express contract 
to pay, the child thereby becomes the servant of his father in respect to such ser- 
vices, and may recover on a quantum meruit.— Byrnes v. Clark, Sup. Ct. Wis., N. 
W. Rep., February 10, 1883. 


— See TRESPASS. 


Partition. — Error — As affecting jurisdiction — Decree — Certainty of. —Where 
the court acquires jurisdiction in respect to lands in suit for partition, and to assi; 
dower, it will not be deprived of it by any error in the proceedings, or by any mis- 
take in the description of the lands set off as dower. Such mistake is a mere error 
affecting the dowress alone, and will not affect the validity of the decree under 
which the lands are sold. On a bill for partition and for the assignment of dower, 
the court found that the ancestor died intestate, leaving A. his widow, and the 
other complainants and defendants, seven in number, who were named, his chil- 
dren and only heirs, and also died seized of the lands described in the decree, and 
that no other persons, had any interest in such lands, and then decreed “that par- 
tition be made of said real estate among the several parties to this suit, oy 
according to their respective shares.”” Held, that, taken in connection with the 
law, the finding of the respective interests of the parties was sufficiently certain. — 
Miller v. McMannis, Sup. Ct. Ill., Leg. Ad., January 30, 1883. 


— Burden of proof as to execution of instrument — Decree in chancery —Partition at 
common law. — When an instrument concerning real estate is acknowled or 
proved, so as to be admitted to record, and read in evidence, the burden of proof 
is on the party denying its execution, and the fact that a person whose name is 
signed as a witness to its execution is alive and is not called to testify, leaves a 
strong inference that its execution can not be disproved. When a man who has 
married a woman and become the father of two children by her, makes to her an 
assignment of a mortgage, after she discovers that he had a wife living, the assign- 
ment is a meritorious act and not impeachable for immorality of consideration. 
The difference between a judgment and writ of partition at common law, and a 
partition by decree in chancery as it affects the title, is, that the former operates by 
way of delivery or possession and estoppel, while in the latter the transfer of title 
can be effected only by conveyances between the parties, which may be decreed by 
the court and compelled by attachment. — Gay v. Parport, Sup. Ct. U. S. Ch. Leg. 
N., January 27, 1883. 


PartyersutP. — Liability in solido.—Under the law of Louisiana a commercial 
sapien py is an entity, capable of being sued, is brought into court as defendant 
service of citation upon one of its members, and while the ultimate liability of 
the partners in solido — they, during the life of the ayes cannot be charged 
individually except through the partnership. The U.S. court has jurisdiction of a 
suit by an alien against a partnership consisting of two partners, one of whom is 
also an alien, and one a resident citizen, the partnership being domiciled in Louis- 
iana, and the obligation sought to be enforced originating there.— Liverpool, Bra- 
ziland River Platte Nav. Co. v. Agar, U.S. Cir. Ct. East. Dist. La., Fed. Rep., 
January 80, 1883. 


—— Executor of deceased partner suing in equity — Limitation— Fraud — Foreign 
corporation — Discovery.— An executor of a deceased member may sue in equit 
to discover the amount due from defendant to the partnership, and to recover suc 
amount when the surviving partner has refused to join in the suit. Under the Code 
of New York, the Statute of Limitations runs from the time an account is settled, 
and not from the discovery of facts showing fraud in that settlement. A foreign 
corporation cannot avail itself of the Statute of Limitations of that State. Where 
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the officers of a foreign corporation are not parties in an action against it, there can 
be no discovery. It will not avail parties to a fraud that as to other defendants 
there can be no relief. — Kirby, Exr., v. Lake Shoreand Michigan Southern R. 
Co., U. S. Cir. Ct. South. Dist. N. Y., Fed. Rep., December 26, 1882. 


Patents. — Improvement in street cars— Want of novelty. — Where a patent was 
for an improvement in street cars, the device being one for opening and closin 
the rear door, and it was shown, as a defence to an action for an infringement, that 
some years — to the time when it was said to have been invented, another per- 
son made a larger sized machine intended for the purpose of opening and closing a 
car door, similar in all its essential features to that upon which the patent was 
claimed, and used it during two weeks to open and close a door, and afterwards, 
but before the date of the patentee’s invention, this person also made three other 
similar machines, though of smaller size, and numerous persons saw all these 
machines in operation, though the device was not applied to the door ofa car, the 

» defence of want of novelty must be held to have one made out, — Stephenson 
v. Brooklyn Cross-town RK. Co., U. S. Cir. Ct. East. Dist. N. Y., Leg. Int, Feb- 
ruary 2, 1883; Fed. Rep., January 16, 1883. 


— Damages — Proof of Assignment.— Under section 4900, U.S. R. S., a verba 
notice to defendant of the existence and date of the patent is sufficient to carry 
damages, from such notice, where the patented article is not marked with the date 
of the patent. The non-marking does not affect the right to an accounting of 
profits. Where a suit is brought in a Federal court in a State where acknowl- 
edgment of execution of an instrument of assignment before a notary public makes 
it available in evidence, such instrument is competent in evidence, without further 
Yo in equity as wellas in law.—N. Y. Pharmical Association v. Tilden, U. 


Cir. Ct. South. Dist. N. Y., Daily Reg., January 19, 1883; Fed. Rep. 
February 18, 1883. 


— Reissue — Preliminary Injunction. — A motion for a preliminary injunction 
against infringement of a reissued patent, where there is no doubt that the reissue 
is in terms broader than the original, but which change may be legitimate, as de- 
scribing the real invention, will be denied. — Brewster v. Parry, U. S. Cir. Ct. Dist. 
Mass., Fed. Rep., February 6, 1883. 


— Reissue —Subsequent Improvements. When the claims of an original patent 
are, by a reissue, expanded for the purpose of covering ee improvements, 


there issue is void. — Newton v. Furst & Bradley Manf’g Co., U.S. Cir. Ct. North. 
Dist. Ill, Rep., February 14, 1883; Fed. Rep., January 16, 1883. 


— Patentable Differences. — Suit for royalties.—In a patent for an improvement 
on shoe-tips, the fact that one takes twice as much sole leather as the other is not a 
patentable difference. Ina suit by a patentee against a licensee for license fees, 
for use of a patented improvement, something corresponding to an eviction of the 
licensee must be pleaded and proved if he would defend against an action for royal- 
ties. — White v. Lee, U. 8. Cir. Ct. Dist. Mass., Fed. Rep., February 20, 1883. 


— Pleading — Special Plea. — The validity of reissued patents questioned, because 
it appears by comparison of the original and reissue that the latter patent was 
for one thing and the former for another; that in the reissue the claim was unlaw- 
fully expanded so as to embrace improvements covered by other patents issued 
after the issuance of plaintiff’s original patent, and before the reissue, and that 
therefore the reissue is void. Held, matter of defence that may be presented by 
special plea. —- Hubbell v. De Land, U. 8S. Cir. Ct. East. Dist. Wis., Fed. Rep. 

anuary 16, 1883. 


PLEADING.— Affirmative matter in answer — Replication — Vacating judgment — 
Final judgment, — In ejectment for a mining claim, where defendant sets up title 
in himself, plaintiff must reply. After the term has closed, the court has no power 
without consent of parties, to vacate a judgment. A stipulation consenting to 
vacate within a certain time is wholly inoperative after the time has elapsed. 
Judgment for defendants, for want of replication to answer, is a final judgment. — 
Newman v. Newton, U. 8. Cir. Ct. Dist. Col., Col. L. Rep., Junuary, 1883. 


— Equitable . — Plaintiff's own violations of the contract which 
he sues upon, whereby the defendant is injured, are admissible as a defence under 
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the general issue; such a defence is an equitable one, which arises out of the same 
transaction upon which the plaintiff brought his suit, and goes to the consideration 
which is the gist of the action; and such equitable defence, to be compensated in 
damages, is therefore not a set-off, and does not require a special plea or notice. 
Semble, however, that in such a case when there is no special plea or notice of set- 
off, while the defendant is entitled to take defence to the extent of the plaintiff’s 
claim, he cannot go beyond it and have a certificate in his favor. — Blessing v. 
Miller, Sup. Ct. Pa., Leg. Int., February 9, 1883. 


PLepGor - PLepGEE. — Sale of stock —Purchase by pledgee.-—A national 
bank, holding certain shares of stock as collateral, gave reasonable notice to the 
pledgor of the time and place of sale of the stock, the indebtedness having 
matured. On the sale, the bunk, by its agents, purchased the stock. Held, that 
nothing passed by such form of sule to the bank, which continued as before, to 
hold the shares as collateral, though the notes, representing the debt, had been 
returned to the debtors. — Canfield v. Minn. A. and M. Association, U.S. Cir. Ct. 
Dist. Minn., Rep., February 28, 1883. 


—See anD Nores. 


Practice. — Final decree — Subject of appeal—Foreclosure suit.— A decree to be 
final, within the meaning of that term as used in the acts of Congress, giving the 
court jurisdiction on appeal, must terminate the litigation of the parties on the 
merits, so that if there is an affirmance here, the court below would have nothing 
to do but toexecute the decree it had already rendered. A decree in a foreclosure 
suit which settles all the rights of the parties, and leaves nothing to be done but to 
make the sale and pay out the proceeds, is final for the purpose of an appeal, but 
to justify such a sale without consent, the amount due upon the debt must be 
determined; until this is done the rights of the parties are not all settled. — Grant 
v. Phoenix Mutual Life Insurance Oo., U. S. Sup. Ct., Leg. Adv., January 28, 1883; 
Wash. L. Rep., January 13, 1883. 


— In a foreclosure suit pending in the United States Circuit Court — the mortgaged 
property being in possession of its receivers—the State of a presented a 
petition in which, declining to become a party to the suit, it asked that the receiv- 
ers be required to withdraw from the possession of a part of the property in their 
hands, upon some of which executions for State taxes had been levied prior to their 
appointment. The petition was denied and dismissed. Held, that the action of 
the court could not be reviewed upon the appeal of the State, because the order did 
not conclude any right it had in virtue of the executions, or of the levies made 
thereunder. — State v. Jessup, Sup. Ct. U. S., Ch. Leg. N., January 27, 1883; Morr. 
Trans., Vol. V., No. 10. 


— Certiorari — At common law — Whether it will lie. — At common law certiorari 
will not lie merely to bring in review before the Supreme Court the record and 
proceedings of an inferior,court for the correction of alleged errors in rulings upon 

uestions of law during a trial. That is the office of an appeal or writ of error. — 
ates v. Chicago & N. W. Ry. Co., Sup. Ct. Ill, Leg. pv January 2, 1883. 


— Contempt of court. — Although a party may be punished for contempt for vio- 
lating a restraining order, it would be inequitable to require him to indemnify the 
plaintiff for violation of an injunction which ought never to have been granted, 
and for obtaining which the plaintiff would be liable in damages. While a party 
isin ——_ the court will not grant him any favors, but will see that his rights 
are protected. — Kehlerv. Doleberpuhl, Sup. Ct. Wis., Ch. Leg. N., February 3, 
18883; Wis. Leg. N., February 1 and 8, 1883. 


—-Federal-—— Amount necessary for appeal to Supreme Court. — A successful suit 
in which several creditors, an of whose claim is less than $5,000, join to set aside 
a judgment in favor of another creditor, whose claim exceeds $5,000, does not involve 
a sufficient amount to give the United States Supreme Court jurisdiction of an 
appeal by him, his interest as to the attacking creditors being several and not 
joint. — Schwed v. Smith, Sup. Ct. U.S., Va. L. J., January, 1882. 


— Appeals — Satisfaction of judgment— Effect of — Tender — Waiver.— The 
acceptance of full satisfaction of a judgment appealed from destroys the right to 
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further prosecute the appeal. A tender of the money collected under the judg. 
ment cannot defeat the right to insist upon the waiver of the right to further pros- 
ecute the appeal. Where judgment is rendered for an uncontested part of an 
otherwise indivisible cause of action, the judgment for the uncontested part may 
be collected and an appeal taken from the part contested.— Paine v. Woolley, 
Ct. App. Ky., Rep., February 14, 1883; Ky. L. J., January, 1883. 


Removal of cause from State to Federal courts — Final decree in latter —What 
Supreme Court will examine.— In suit for foreclosure, commenced in a State court, 
and removed to the Circuit Court of the United States; a motion to remand over- 
ruled. Subsequently, a final decree of sale was passed. Upon appeal merely from 
the order confirming the sale, the final decree not disclosing, affirmatively, a want 
of jurisdiction, this court will not examine the record, prior to such final decree, to 
see whether the petition for removal was in proper time, or whether it makes a 
case of Federal jurisdiction by reason of the presence in the suit of a controversy be- 
tween citizens of different States; but, assuming that the final decree was within 
the power of the Circuit Court, will only examine the decree to ascertain whether 
the sale was in conformity with it.— Turner v, Farmers’ L. & T. Co., Sup. Ct. U.S., 
Ch. Leg. N., February 17, 1883. 


—— See JUDGMENT. 


PRINCIPAL AND AGENT. — Representations by agent in excess of authority — Liabil- 
ity of agent acting in good faith.— An agent who, in effecting a contract on behalf 
of his principal, makes representations in excess of his authority, on the faith of 
which the rm party contracts, is liable in damages to the same extent that the 

rincipal would have been liable, had the representations been authorized. The 
act that, in such case, the agent acted bona fide without intention to deceive, is no 
defence in an action to enforce his personal liability.— Kroegher v. Pitcairn, Sup. 
Ct. Pa, Week. N. C., January 18, 1883; Leg. Int., February 16, 1883. 


—— Evidence of agency.— While the acts and representations made by a party, claim- 
ing to act as the agent of another, should not properly be admitted in evidence un- 
til the agency itself is shown, yet where ratification of these acts is relied upon 
to establish the agency, it may not be error to admit such acts and representations 


in a first instance.— Campbell v. Sherman, Sup. Ct. Mich., N. W. Rep., January 
13, 3. 


—— Evidence as to agency — Setting aside verdict.— Where a person holding him- 
self out as nt, made a loan of $350, and retained $61 of that sum for commis- 
sions, held, that in the absence of a special oe the alleged principal of such 
agency, a judgment finding that such agency existed will not be disturbed. —N. E. 
— Security Co. v. Hendrickson, Sup. Ct. Neb., N. W. Rep., January 18, 
1883. 


PauvcrpaL-Surety.— Surety executing note to principal on condition — Liability of 
principal obtaining an additional surety.—If a surety signs and delivers to his 
principal a negotiable note under a condition that it shall not be delivered to the 
payee until another shall also sign it as co-surety, and the principal delivers it 
to the payee without complying with the condition, and the payee takes it without 
any notice of such condition and for a valuable consideration, the surety will be lia- 
ble on the note, and cannot avail himself of such condition. If one signs such note 
as surety and intrusts it to his principal who before delivery to the payee, without 
the knowledge or consent of the surety, obtains the signature of another person 
as co-surety, this will not amount to an alteration of the instrument that will dis- 
charge the first surety; at least, where the payee had no notice when he took the 
note of the circumstances under which the additional signature was obtained.— 
Ward v. Hackett, Sup. Ct. Minn., N. W. Rep., January 27, 1883. 

—— Appeal bond — Liability of pain eine to an undertaking given on ap- 
peal to the general term of the Supreme Court, or of a superior city court, are 
not bound by the conditions of their undertaking, when excepted to, and they fail 
or refuse to justify, and justification is not waived by the respondents.— Manning v. 
Gould, Ct. App. N. Y., Daily Reg., February 5, 1883. 


—— Contractor's bond — Liabilities of sureties.— A contractor is liable to private 
parties for any wrongful act of his carriers, but the sureties upon such contractor’s 
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bond, with the United States Attorney-General, is not liable to private parties, but 
alone liable to the parties with whom they contract liability as such sureties.— Ga- 
rey v. McWilliams, Sup. Ct. Tex., Tex. L. Rev., February 14, 1883. 


— See OFFICIAL Bonn. 


Quo WaRRANTO. — Jurisdiction to try — Who must bring proceedings, — The Supreme 
Court of Nebraska has jurisdiction in a proceeding by guo warranto to try the right 
of the relator to the office of county treasurer. The information must state facts 
showing that the relator is entitled to the office of which he claims to be unlaw- 

lly deprived. A private person cannot appear as relator where he does not claim 
the office. In such case the prosecution is on behalf of the public, and must be 
conducted by the proper public officer. — Stute ex rel., etc., v. Stein, Sup. Ct. Neb., 
N. W. Rep., January 13, 1883. 


se ps ys to furnish ticket — Damages.— Where a passenger applied 

at night to a ticket agent at a station for a ticket, tendering the fare, and by negli- 
gence of the agent was prevented from getting a ticket, and thereby taking the 
train, the company is liable forall damages which might reasonably be expected 
to result from the negligence, such as walking several miles in order to stay over 
night, sickness caused thereby, mental suffering, etc.— Houston and T. C. R. 
Co. v. Frederica, Sup. Ct. Texas, Ohio L. J., February 10, 1883. 


— Duties of -- How compelled to perform — Strike of workmen. — Railroads,created 
for public use, and subject to State jurisdiction, are handed over exclusively to cor- 
porate management and crontrol, because itis for the best interests of the public 
that their functions should be performed for the State, as public trusts by cor 
rate bodies; and the acceptance of such trusts on the part of the corporation in 
it the agency of the State, whereby it accepts the duty of carrying all persons and 

roperty, within the scope of its charter, as a public trust may require. The per- 
a of such duty is compellable on behalf of the people, through the courts, 
by mandamus; and the Attorney-General is the proper officer to set the process in 
motion. Uncontroverted allegations showing a general and injurious refusal and 
neglect of performance of the duties of carrier by a railroad company establish a 
case for interference of the State; and railroad corporations cannot refuse to per- 
form their public duties pending a controversy with their employees overthe cost of 
doing them, where it does not appear that the employees committed any unlawful 
act, or that there was an illegal combination compelling them to stop working.— 
The People v. N. Y. Cent. and H. R. R. Co., Sup. Ct. N. Y., Daily Reg., February 
10, 1883; Cent. L. J., February 23, 1883. 


— Carrier — Through contract — Special contract —- Liability. —A railroad com- 
pany which receives goods to be transported beyond its own line is bound to deliver 
it to a connecting line to be iret but it is not liable for their care or convey- 
ance beyond its own line, in the absence of a special contract to that effect. The 
liability of the company is not affected from the fact that in its depot the cha 
for through carriage are posted. — Mich. Cent. R. Co. v. Myrick, Sup. Ct. U.5., 
Alb. L. J., February 10, 1883; Rep., January 31, 1883; Cent. L. J., February 23, 
1888; Morr. Trans., Vol. V., No. 10. 


— Negligence — Instruction to jury.— Where injury is due to failure by the rail- 
road company to use ordinary care in moving its cars, it is liable unless there be 
contributory negligence by the person injured. Hence, it is error to charge the 
jury that the company is liable only for gross negligence, where it may have been 
understood by the jury that this term was used as the equivalent of fraud or inten- 
tional wrong, and not as meaning the want of the ordinary care required under all 
the circumstances of the case.-—Meek v. Pennsylvania Co., Sup. Ct. Ohio, Ohio L. 
J., February 17, 1883. 


— Right of way — Land of = 9 — Consent of husband. — Where, with the con- 
sent of the husband, a railroa company constructed its track upon land which 
was the (general) property of the wife, such right of way will be upheld dur- 
ing the marriage and while the marital right of the husband to the possession 


i 
- —. — Kanaga v. St. Louis, L.and D. R. Co., Sup. Ct. Mo., Rep., February 14, 
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—— Master and servant — Negligence of fellow-servant—Liability of R. Co.~A 
master is not relieved from responsibility in all cases where a servant is injured by 
the negligence of a fellow-servant, but only where the servants are in the same 
common employment; that is, in the same department of duty, not in departments 
essentially foreign to each other. Railroad companies are bound to use due care 
that their cars and other rolling stock are maintained in reasonably safe condition; 
and when anemployee in the proper discharge of his duty, is injured from a failure 
on the part of the er to perform this personal duty, it is lixble.—Ring », 
Ohio, ete., R. Co., U. 8. Cir. Ct. Dist. Ind., Fed. Rep., December 26, 1882. 


—— Consolidated corporation — Domicile —- Equity — Decree obtained by fraud— 
Relief — Federal jurisdiction. — Where a railroad corporation was made up of four 
distinct corporations, chartered by the Legislatures of different States, and all con- 
solidated and merged into one corporation under the laws of such States, and be- 
comes one of that class of corporations owning a railroad extending through two or 
more States and chartered under the laws of each State, having a common stock, 
the same shareholders and officers, the same property, and a single organization, it 
is for most purposes one corporation. But it is a separate corporation in each 
State, in so tur that it is governed by the laws of each State within its own territory, 
and has a domicile in each State, and, in the absence of any statutory provision to 
the contrary, may hold its meetings and transact its corporate business in either 
State. Where a decree or judgment has been obtained against a party by fraud or 
deception practised upon him by the opposite party, and without fault on his part 
he has lost his remedy of applying to the court for the revocation or reversal of the 
decree or judgment, a court of equity will afford him relief. A circuit court of the 
U. 8. cannot revise or set aside a final decree rendered by a State court, which had 
complete jurisdiction of the parties and subject-matter, upon the ground of fraud 
in obtaining the decree, where the injured party had an opportunity to apply to 
the State court to reverse the decree. — Graham v. Boston, H. & E. R. Co., bs. 
Cir. Ct. Dist. Mass., Fed. Rep., February 20, 1883. 


—— Negligence — Contributory Speed.—In actions against railroads for negligence, no 
rate of speed is negligent per se, aside from statutory or municipal regulations. 
Where from undisputed facts it appears that notwithstanding defendant’s negli- 
gence the injury would not have occurred but for the contributory negligence of 
the party injured directiy tending to produce it, it is the duty of the court to direct 


a — for defendant. —Powell v. P. R. Co., Sup. Ct. Mo., Rep., January 3, 
1888, 


— Negligence — Collision — Free passes — Trespassers — Contract against liability 
with the holder of a free pass not enforced. —A free pass, containing an express 
release of the liability of a railroad company for all damages on account of injury 
to the person of the holder, although accepted and used, does not relieve the com- 
pany from liability as a common carrier for negligence. One who accepts and 
uses a free pass issued by a railroad company, in violation of the Constitution 
of 1878 and the Act of June 15, 1874, does not thereby become a trespasser. — Buf- 
falo, P. and W. R. Co. v. O’Hara, Sup. Ct. Pa., Week. N. C., February 22, 1883. 


— See DamacGes; Equiry; MasTER AND SERVANT. 


REMOVAL oF Causks. — How motion for bond for costs will be determined — Though 
no bond for costs is required in a suit originally brought in the court, yet when a 
cause is removed from the State court to the Federal court, the latter begins where 
the former left off; and motion to dismiss for want of bond for costs having 
been entered in the State court, and pending at the time of removal, will be heard 
in the Federal court, and determined in accordance with the law applicable to the 
motion when made. —-Sutro v. Simpson, U. 8, Cir. Ct. Dist. Col., Fed. Rep., Jan- 
uary 9, 1883; Rep., January 17, 1883; Int. Rev. Rec., January 15, 1883. 


—— Not removable when — A cause is not removable from a State to a Federal court, 
if it could not have been originally instituted in the Federal court by the plaintift 
as assignee of the instrument sued on. — Hardin v. Olson, U. 8. Cir. Ct. Dist. 
Minn., Fed. Rep., February 13, 1883. 


—— Controversy must be separable. —One of two defendants jointly sued in a State 
court cannot remove the cause into the Federal court on the ground of diversity of 
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citizenship between himself and plaintiff without showing that the controversy is 
separable. — Folsom v. Continental National Bank, U. 8. Cir. Ct. North. Dist. Ga., 
Fed. Rep., January 28, 1883. 


— See PRACTICE. 


Reptevin — Contract — Fraud Intent.—It is making a purchase of 
with intent he to pay for them _ avoids -~ sale and enables the vendor to 
repi¢vy ; and such intent must be alleged in the petition. — Houghtaling v. Hills, 
Sup Ct. Iowa, Rep., January 3, 1883. oe 


Sate. — Recission of — Judgment for value of goods sold does not always prevent, — 
The fact that a vendor of goods, in ignorance of fraud on the part of his vendee 
constituting a ground for a recission of the contract of sale, has proceeded to 
judgment »gainst the vendee for the purchase price of the goods, will not amount 
to an affirmance or ratification of the contract of sale so as to preclude him from 
rescinding upon subsequent discovery of such fraud.— Kraus v. Thompson, Sup. 
Ct. Minn., Ohio L. J., February 17, 1883. 


— Change of possession— Removal of cumbrous property. —In sales of cumbrous 
rsonal property, like charcoal in pits, it is not necessary to remove the property 
inorder to avoid the Statute of Frauds. Marking the pits in the name of the pur- 
chaser, and the employment of persons to look after aa watch the coal is a change 
sufficient of possession. —Torquini v. Kyle, Sup. Ct. Nev., Rep., January 3, 1888. 


SLANDER. — Words necessary to sustain action. — The use of the words “I believe 
you will steal,” or ‘ you will steal,’’ are not actionable per se as slanderous, as 
they do not charge that any crime has been committed, but the party of whom they 
were spoken may show that the words spoken, under the peculiar circumstances 
attending their utterance, expressed a charge of crime before committed, and may 
so pears damages therefor.— Bays v. Hunt, Sup. Ct. lowa, N. W. Rep., February 
3, 1883. 


Taxation.— Payment under compulsion.— It is not compulsory payment of taxes 
when made under a threat, express or implied, that legal remedies to enforce col- 
lection will be resorted to if not paid, neither can a voluntary payment under pro- 
test to prevent a sale of lands on a judgment which is not a lien thereon, furnish 
ground for recovery of the money paid.— Union Ins. Co. vr. Alleghany, Sup. 
Ct. Pa., Ch. Leg. N., January 20, 1883; Pittsb. L. J., January, 17, 1883; 

Int., February 16, 1883; Rep., February 14, 1888. 


— Estoppel — Tax-payer not estopped from enjoining tax by knowledge that mone 
has illegal bonds.— The act of April 10, 1880, 
thorize certain townships to build railroads and to lease and operate the same” be- 
ing unconstitutional, a tax-payer may maintain an action to restrain the‘collection 
of a tax levied for the payment of bonds issued under the act; and the facts that 
the bonds were issued and the money arising from the sale thereof was expended, 
with the knowledge of the plaintiff, in the construction of the railroad in the town- 
ship, which enhanced the value of the property therein, including that of plain- 
tiff, and was otherwise useful to the citizens of the township generally, and that the 
plaintiff did not commence an action to restrain the issue or negotiation of the bonds 
or prosecution of the work, are not sufficient to estop him from maintaining such 
action to restrain the enforcement of such tax.— Couterman v. Dublin Township, 
Sup. Ct. Ohio, Ohio L. J., January 13, 1883. 


— Payment of — Plaintiff failed to pay taxes on his lands for 1875, 1876, and 1877. 
The lands were sold for the taxes of 1875. The purchaser paid the taxes of 1876 
and 1877, as allowed by statute. Plaintiff, during the whole time, was the owner of 
sufficient personal property within the county, known to the county treasurer, out 
of which the taxes could have been made. Shortly after the expiration of two years 
from the sale, plaintiff tendered to the then county treasurer the amount of the 
taxes, with interest thereon at the rate of 12 percent per annum, which was refused. 
He then paid the taxes, with interest at the rate of per cent per annum, under 
protest, and brings this action for excess of interest over 12 per cent. A demurrer 
to a petition setting out the above cause of action sustained; the — failing to 
state that the statutory notice, required by section 8 of article 9 of the Constitution, 
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had been served on the occupant of the lands. Redemption without such noticg 
was voluntary.— Jones v. Duras, Sup. Ct. Neb., N. W. Rep., January 27, 1883. 


—— See InreRNAL REveENvE; Tax DEED; EJECTMENT. 


TELEGRAPH Companixs. — Negligence — Contract restricting liability.—In an ac. 
tion for negligence in the transmission of a message by a telegraph company, 
whereby the sender suffered pecuniary loss, the burden of proof rests upon plain. 
tiff to show that the mistake occurred through the culpable carelessness and grosg 
negligence of the operators or employees of the company; a simple mistake in 
transmitting a dispatch is not sufficient to render the company liable. Where 
errors or mistakes in the transmission of the dispatch occurred through climatic 
influences, temporarily affecting the insulation of the wires, or the working of the 
instruments, the company is not responsible. A contract at the head of a dispatch 
restricting liability for loss from mistake or negligence in the transmission or 
delivery of the dispatch, will not exonerate the company from loss or damage 
caused by the wanton carelessness or gross negligence of its servants. The highest 
degree of cnre is not required of telegraph companies in the transmission of mes- 
sages over its lines; if ordinary care is exercised, it is sufficient to exonerate them 
from liability.— White v. West. U. Tel. Co., U. 8. Cir. Ct. Dist. Kan., Fed. Rep., 
February 13, 1883. 


Tit_r.—See TRESPAass. 


TravE-Mark. — Numbers — Words — Deception.— Numbers constitute a lawful 
trade-mark when they indicate origin or proprietorship and are used in combination 
with words and other numerals. The words ‘homeopathic specifics, ”’ standiag 
alone, cannot be appropriated as a trade-mark; but can be, when used in connec- 
tion with serial numbers. The use of another name, such as “ Reeves’ Improved, ”’ 
in place of “Humphreys’,” before the words “homeopathic specifics,” does not 
take defendant out of the class of imitators, If the resemblance is such as not 
only plainly to suggest an intention to deceive, but is calculated to mislead the 
public, who are purchasers of the article, and thus to injure the sale of the goods 
of the proprietor of the original device, the injured pony is entitled to redress, — 
Humphreys’ Medicine Co. v. Wenz, U.S. Cir. Ct. Dist. N. J., N. J. L. J., Febru- 
ary, 1883. 

— See Coprricur. 


Trespass. — Possession of land title— Parol evidence— Minor child living with 
parent. — Possession of land will support an action of trespass against mere in- 
truders, claiming no title in themselves, or in those under whom they claim. A 
party who purchases a tract of land, obtains a conveyance thereof, and enters into 
possession of a part of the lands so purchased under claim of title to the whole, 
will be deemed in actual possession of the whole tract for the purpose? of maintain- 
ing an action for trespass thereon by one claiming no right or title thereto. Where 
parol evidence of title is called out on cross-examination by an adverse party, and 
no objection is urged thereto, its admission will not be considered error. It is 
presumed that a minor child living with his father, and using his team and convey- 
ance in and about his father’s business, is acting in his behalf and under his 
directions, until the contrary appear by evidence. — Gerhardt v. Swaty, Sup. Ct. 
Wis., N. W. Rep., February 17, 1883. 


—— Execution levied on partnership chattels for debt of partner. — The seizure and 
actual removal of specific chattels of a partnership, on an execution against one 
member thereof for his private debt, and the exclusion of the firm from the pgs- 
session of such property, constitute a trespass for which the firm may maintain an 
action against the officer.—Sanborn v. Royce, Sup. Ct. Mass., Am. L. Reg., 
December, 1882. 

—— See ATTACHMENT; DAMAGEs. 


Trover.— Fixtures— Right of landlord to— Right of tenant. — Trover will not 
lie against the owner of the freehold, who has taken possession of the premises, for 
fixtures attached by atenant. Fixtures are not goods and chattels for all purposes. 
They are not unless made so by the tenant’s severance, or for the benefit of his ex- 

- ecution creditors. While they remain attached they are part of the freehold. An 
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ment between landlord and tenant that the latter may remove f@tures at the 
end of his term does not either permit him to do so thereafter or to maintain 
trover against the landlord. — Darrah v. Baird, Sup. Ct. Pa., Pittsb. L. J., Janu- 
ary 17, 1888. 


Trusts. — Declaration of trust — Deed. —1f a conveyance is to a trustee upon trusts 
thereafter to be declared, or designated, by the grantor, and the trustee accepts the 
designation so made he is bound by such declaration and designation, as com- 
pletely as if the deed and declaration of trust were simultaneous and part of the 
same transaction, A declaration of trust, to use the property “ for the purpose of 
providing an agricultural home for poor boys in connection with an industrial 
school,” is sufficiently definite to create a valid trust and donation. The test to de- 
termine whether a trust is sufficiently definite, it is to inquire whether, upon the 
neglect of the trustee to perform, there is sufficient certainty to enable a court of 
equity to take possession of the fund and execute the trust. — Ireland v. Geraghty, 
C S. Cir. Ct. North Dist. Ill, Ch. Leg. N., January 13, 1883, 


Resulting trust — Evidence — Statute of Frauds—Coal and mineral lands. — 
When one party furnishes the consideration with which land is purchased, and 
another takes the title to himself, a resulting trust immediately arises in favor of 
the first party and the other becomes his trustee. And when one party furnishes 
part of the purchase-money, the trust in like manner results pro tanto, and purol 
evidence is admissible to show such trust. Where there has been part pertorm- 
ance of a verbal contract, which, by the Statute of Frauds, is required to be in writ- 
ing, the contract isenforceable in equity. A contract by which one party agrees to 
furnish the money to make payment for, and the other to do work required upon, 
coal and mineral lands, is not violative of the act of Congress respecting the ap- 
propriation of such lands. — Lipscomb v. Nichols, Sup. Ct. Col., Col. L. Rep., 
January, 1883; Rep., February 28, 1883. 


— Created by parol — Estoppel.— Where a party, husband of complainant, was 

largely indebted, and executed a trust deed to real property, which was offered for 
sale to the highest bidder, and the father of complainant became the purchaser 
thereof and assumed payment of the creditors of the estate, which was to be made 
from the income of the property so purchased, the purchaser having agreed by 

arol that the purchase was made for the benefit of his said pose yee and the 
Cadees remained in possession thereof till her suit, Aeld, that such parol agree- 
ment did not create a resulting trust in such real estate subject only to the incum- 
brance of the purchase money bid at the sale. Where complainant subsequently 
accepted and recorded a deed or lease made to her by the purchaser, granting her 
an estate for life in said real estate, in which lease she acknowledged that the lessor 
was the sole legal and equitable owner of suid real estate, she is estopped from as- 
sailing the lease and seeking to have the same declared void, and set aside as a 
cloud on her title after ten years’ enjoyment of the leased premises, and after the 
death of the lessor. and the devise of his remainder interest to a third party. — 
Laughlin v. Mitchell, U. S. Cir. Ct. South. Dist. Miss., Fed. Rep., January 9, 1883. 


— Statute of Uses. — A testator devised land to trustees in trust to permit his son- 

in-law ‘to use and occupy the same for and during the term of his natural life, and 
after his decease in trust,’’ ete. Held, that the legal estate in the land for his life 
was vested in the son-in-law, by the Statute of Uses, and that his interest was as- 
signable and subject to be sold for his debts. — Farmers’ Nat. Bank, v. Moran, Sup. 
Ct. Minn., N. W. Rep., February 10, 1883. 


— Contract — Priority — Statute of Limitations — Bonds and coupons. — Where a 

party has in his hands a fund set xpart by agreement as a trust fund to be paid to 
another, a court of equity has jurisdiction to compel the execution of the trust; 
but where a vendor of property retains as part of the purchase price the amount of 
an incumbrance upen the property which he agrees to pay, this does not constitute 
a trust relation, but only the relation of debtor and creditor. An agreement by a 
vendee, with a vendor, to pay to a third vend an incumbrance upon the property 
sold, is not a contract upon which such third party cansue. The fact that failure 
to pay coupons attached to a bond within six months from their maturity, gave the 
holder of the bond the option to sue for both principal and interest, does not, of 
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itself, cause the bonds to mature at the date of such default, or at the expiration of 
said six months, so as to cause the Statute of Limitations to begin to run.—Neb, 
City National Bank v. Gas-Light Co., U. 5. Cir. Ct. Dist. Neb., Col. L. Rep., Feb- 
ruary, 1883; Fed. Rep., February 20, 1883. 


Venpor’s Lizn. — Conveyance reserving lien Effect of — Undocketed judgment, — 
The object and effect of reserving a vendor’s lien for the purchase-money, on the 
face of a conveyance of real estate, is to hold the estate bound for such purchase- 
money to the exclusion of all other claims, and not to create or reserve a right of 
property in the land. Upon the death of the vendor, both the debt 
and lien, pass to his personal representatives. When the debt is assigned to 
a third person, the assignment carries with it the lien, which is a mere incident to 
the debt. An undocketed judgment is good against subsequent creditors, with or 
without notice. —Gordon v. Rixey, Sup. Ct. App. Va., Va. L. J., January, 1883, 


W AREHOUSEMEN. — Duties — Rights of buyers and sellers — Private rights — Public 
duties — Injunction.— Tobacco warehousemen have a guasi public character, and 
in conducting their business as such they undertake to serve the entire public, and 
must receive and offer for sale all tobacco sent to them, and allow all persons an 
opportunity to buy at their sales. They cannot, by pretending to abandon their 
business as warehousemen and become commission merchants, without in fact 
making & change in their business, avoid the obligations they owe to the public. 
Where a citizen, in the exercise of a private right, assumes a public duty, he can 
not exercise the private right without at the same time performing his obligation to 
the public. The chancellor will not grant relief by injunction where one party is 
as much at fault as the other. — Nash v. Page, Ct. App. Ky., Ky. L. J., January, 
1883; Ky. L. Rep., January, 1883. 


Wuarr. — Title — Municipal control — Injunction. — Complainant was owner of a 
wharf extending into the North River, under a grant from the city of: New York, 
with the right to collect wharfage and cranage. Defendants were about to erect 
wharves and permanent structures outside of his wharf, between it and the chan- 
nel, which would cut it off wholly from the navigable water of the river and 
destroy the right to collect wharfage, without making compensation therefor. 
Held, that an injunction should be granted to restrain defendants from erecting 
the wharves and structures without making compensation to complainant. — 
v. The Mayor of N. Y., U.S. Cir. Ct. South. Dist. N. Y., Rep., January 
31, 1883. 


Wu. — Evidence — Subscribing witness — Competency of executor and benficiary.— 
One who is both executor and beneficiary under a will, is a competent He ae 
witness, and may testify as tothe execution of the will upon an issue of devisavit 
non. — Patterson v. Shrader, Sup. Ct. Pa., Week. N. C., February 8, 1883. 


—— Life estate — Power of disposal. —— The general rule is that where a power of 
disposal accompanies the bequest or devise of a life estate, the power is co-exten- 
sive only with the bequest or devise, and means such disposal as a tenant for life 
can make. But where there are words clearly indicating that a larger power was 
intended, the intent of the testator will be followed; such enlarged power, however, 
being confined within the meaning of the words of the will. — Henderson v. 
Blackburn, Sup. Ct. Ill., Rep., January 31, 1833. 


—— Issue devisavit vel von— Testamentary incapacity — Undue influence —In de- 
termining whether an alleged testator has been of sound disposing mind and 
memory, the question is, were his mind and memory sufficiently sound to enable 
him to know and to understand the business in which he was engaged when he exe- 
cuted the will? Neither age nor sickness, nor extreme distress, nor debility of 
body will affect the capacity to make a will if sufficient intelligence remains. 
Mere failure of memory is not sufficient to bring about such a result unless it be 
total, and extend to the testator’s immediate family and property. — Wilson v. 
Mitchell, Sup. Ct. Pa., Week. N. C., February 15, 1883. 


Construction — Parol proof — Executory devise.—Parol evidence is never ad- 
missible to obtain a construction of a will which is not warranted by, or will defeat, 
its express terms. The testator devised property to a son, with limitation over to 
surviving brothers or their children in case the devisee should die without child or 
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children, or his child or children should die without child or children. The dev- 
isee died leaving a child. Held, that the executory devise did not Become vested, 
all the + oe not having happened. — Lee v. Shivers, Sup. Ct. Ala., Rep., 
January 3, 1883. 

Witness. — Privilege of, in refusing to answer — Duty of court.—A witness is not 
the sole judge whether a question may tend to criminate him, To entitle a witness 
to the privi of silence the court must see, from the circumstances and the na- 
ture of the evidence which the witness is called upon to give, that there is reasona- 
ble ground to — danger to the witness from being compelled to answer; 
but if the fact of the witness being in danger once appears, great latitude should 
be allowed him in judging for himself of the effect of 7 _— question. — Ex 
parte Reynolds, Ct. App. Eng., Am. L, Reg., January, . 
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Auction Sates. — Am. L. Reg., January, 1883. 
ConVERSION OF COLLATERAL SEcuritizs. — West. Jur., January, 1883. 
Evipence —PrEcuLiarities oF Hanpwritine — Cent. L. J., February, 9, 16, 1883. 


FRAUDULENT CERTIFICATES OF CORPORATION Stock, Bitts oF LaDING AND 
WarenovseE Receipts. — Cin. L. Bul., January 8, 1883. 


Wxo SHoutp Pay tHe Docror?— Can. L. J., January, 1883. 
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